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NONRESIDENTIAL URBAN RENEWAL IN NEW YORK

G.

GRAHAm WAITE*

A

SSUME a city whose downtown business section has become an uneconomic area in which to transact business, due to the lack of modern
office buildings and stores, to congested vehicular traffic, and to inadequate
parking space for automobiles. Further assume a city where railroads own
considerable blocks of vacant land stretching away from their tracks, bordered
by a region of mixed land uses, industrial, commercial and residential; a city
where industries requiring convenient transportation facilities are scattered in
locations far from railroad or water transport and on streets too narrow and
congested to permit convenient access by truck. Suppose the city residents
and the city government desire to rejuvenate their community rather than to
witness its continuing decay, to supply the needed facilities to make the central
business section an efficient place to do business, and to retain its industries
as well as to attract new ones by providing efficient quarters for them in an
industrial park.' How can the city best achieve these goals?
Several problems must be solved to attain the goals at all. What power
does the city have to redevelop nonresidential areas? How is the project to be
financed-privately, or by local, state, or federal government, or by some
combination of these? What organization is appropriate for the execution of
the project? Is it constitutional to prefer one prospective purchaser of land
over another? Are the zoning laws, geared to controlling the use of individual
lots, sufficiently flexible to permit efficient development of an entire tract many
acres in area?
* Associate Professor of Law, University of Buffalo. This article was financed by a
grant from the Greater Buffalo Development Foundation, Inc. The author is pleased to
acknowledge the courtesy of the Hon. Anthony J. Manguso, Corporation Counsel of the
City of Buffalo, in making available the experience of his office. Discussions with Associate
Corporation Counsel, Herbert Forbes were especially illuminating. Of course, the opinions
expressed in this article are solely those of the writer and are his responsibility.
1. Buffalo exemplifies such a city. As a first step to rejuvenation the city government
and the Greater Buffalo Development Foundation hired a firm of consultants to study
local conditions and recommend action to spur the economic growth of the city's downtown area. After fifteen months of study the consultant firm recommended the creation
of a shopping plaza, an office plaza and a government office center, all in the downtown
area. Execution of the plan will involve demolition of existing buildings and new construction in some instances, preservation of existing buildings in others. One existing street
would be closed but no new ones opened under the plan. Buffalo Evening News, Dec. 8,
1960, p. 1, col. 7; p. 7, col. 1 (complete financial edition).
An industrial park is also planned to be located in Buffalo's East Side between the
New York Thruway and various railroad lines. The Greater Buffalo Development Foundation sponsored a field study of the proposed project by the Industrial Council of the
Urban Land Institute. The Council recommended the area be redeveloped for light
industry, warehousing and distributing facilities, and for expansion or relocation of industrial
operations already located in the Buffalo area. The Buffalo Common Council has provided
funds for planning the area's development. League of Women Voters of Buffalo-The
Redevelopment Program of the City of Buffalo, Jan. 1961.
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I. T
A.

CITY'SS POVER

The State Constitution

Every city draws directly from Article IX, Section 12, of the New York
Constitution authority to adopt local laws relating to "the acquisition, care,
management and use of its streets and property, .. .the government and
regulation of the conduct of its inhabitants and the protection of their property,
safety and health."2 There has been no court decision that this provision
allows city urban renewal activities in nonresidential areas. However, the
legislation implementing Article IX is to be liberally construed.3 Considering
the depressing effect rundown nonresidential sections have on land values and
business prosperity within such sections, a renewal project should be sustained
as a method of protecting the property of the city's inhabitants. If the project
tends to lessen traffic congestion, improve street lighting at night, and restore
large numbers of middle class pedestrians to the section, it also should be
authorized as a safety measure. A few city actions somewhat related to urban
4
renewal already have been sustained under this section.
Article XVIII of the State Constitution specifically authorizes the legislature to provide for "low rent housing, . ..or for clearance, replanning, reconstruction and rehabilitation of substandard and insanitary areas, or for both
such purposes . . . ,"5 and to make subsidies and loans "in aid of such
purposes." 6 Other provisions of Article XVIII created doubt that "substandard
and insanitary" could apply to nonresidential areas, or that projects were
authorized that did not create low rent housing.7 The Court of Appeals has
2.

N.Y. Const. art. IX, § 12. Villages whose population is at least

5,000 are authorized

to adopt local laws, not inconsistent with the constitution and the state laws, relating
to the village "property, affairs or government." Id., § 16. No power comparable to the
city's to adopt laws protecting their inhabitants' property is given villages, although the
legislature is authorized to confer additional power "of local legislation and administration"
to villages if it chooses. Ibid., Counties and towns are not given home rule powers by the
constitution, but art. IX, § 12, as it appeared in the New York Constitution of 1894 has
been construed to apply to New York and Kings Counties, and to all counties whose
boundaries are the same as a city. In re Becker, 179 App. Div. 789, 167 N.Y.S. 118 (1917)
aff'd without opinion, 222 N.Y. 681, 117 N.E. 610 (1918).
3. N.Y. City Home Rule Law § 31.
4. Cities have been allowed to require city approval before a landlord may evict a
tenant, Molnar v. Curtin, 273 App. Div. 322, 77 N.Y.S.2d 553 (1st Dep't 1948), aff'd without opinion, 297 N.Y. 967, 80 N.E.2d 356 (1948) ; to establish bridge and tunnel tolls, Robla
Holding Corp. v. Walker, 257 N.Y. 431, 178 N.E. 747 (1931); and to sell realty after its
use as a street was abandoned, Little Falls v. State, 266 App. Div. 87, 41 N.Y.S.2d 882
(4th Dep't 1943).
5. N.Y. Const. art. XVIII, § 1. The language of the section in full is "subject to the
provisions of this article, the legislature may provide in such manner, by such means and
upon such terms and conditions as it may prescribe for low rent housing for persons of
low income as defined by law, or for the clearance, replanning, reconstruction and rehabilitation of substandard and insanitary areas, or for both such purposes, and for recreational
and other facilities incidental and pertinent thereto."
6. Id. § 2.
7. Article XVIII is entitled "Housing." It restricts occupancy of state aided projects
to "persons of low income" and prefers "persons who live or shall have lived" in a substandard and insanitary area (§ 6). It denies it authorizes any city or the state "to engage
in any private business or enterprise other than the building and operation of low rent
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now made it reasonably clear that nonresidential areas may be substandard and
insanitary, and it has sustained projects that did not create low rent housing.8
The Court of Appeals has interpreted "substandard and insanitary" to include
areas that are not predominantly residential in character,9 and has upheld a
determination that an area, almost three-fourths of which was devoted to nonresidential uses, was substandard and insanitary. 10 It is but a short step from
this position to hold that an area entirely nonresidential may be substandard
and insanitary.
Just as Article XVIII has been construed to allow renewal of areas whose
character prior to renewal is not primarily residential, so it has been interpreted
to allow renewal projects that rebuild the area to primarily nonresidential uses.
The Court of Appeals has upheld a project that rebuilt the cleared land with a
coliseum."
dwelling houses ... or the loaning of money to owners of existing multiple dwellings."
(§ 10). Other references to housing contained in the Article include authorization of loans
by the state, cities, towns, or villages to corporations regulated in various ways and "engaged in providing housing facilities" (§ 2); authorization of loans by cities, towns, or
villages to owners of multiple dwellings for rehabilitation thereof "for occupancy by
persons of low income" (§ 2); and grant of condemnation powers to any city, town or
village, to any public corporation, and to any corporation regulated in various ways and
"engaged in providing housing facilities." (§ 2).
8. How then should the language of Article XVIII, described in note 7 supra be
interpreted? A possible interpretation of the language limiting occupancy of state aided
projects to persons of low income is that it applies only to projects that are in fact of a
residential nature. As for the denial of authority for the city to engage in private business,
except for stated exceptions, it may be pointed out that literally the language only fails to
authorize, it does not prohibit certain activity. Also, it is doubtful that providing residential,
commercial, or industrial facilities that a community demonstrably needs but which the
private building industry has failed to construct is really engaging in private business.
The fact that traditional, private sources of these types of real estate development have
failed to supply them is some evidence that this area of endeavor at the existing level of
development costs and expected income has been abandoned by private enterprise. In
any event, section ten is no brake to a city's power derived from other sources to build
and operate nonresidential renewal projects if it chooses, and it should not limit the state's
power to provide aid for such projects either.
9. Kaskel v. Impellitteri, 306 N.Y. 73, 115 N.E.2d 659 (1953) considered the meaning
of substandard and insanitary as that term is used in N.Y. Gen. Mun. Law § 72-k. Almost
three-fourths of the site of the urban renewal project involved in this case was devoted to
nonresidential uses. 306 N.Y. at 88, 115 N.E.2d at 667. The term is defined in the dissenting opinion but it is stated that the entire court agrees with the definition. 306 N.Y. at 91,
115 N.E.2d at 669. The court construes the phrase as it appears in § 72-k to have the
meaning of §§ 3302 and 3402, N.Y. Unconsol. Laws (McKinney 1949) and quotes this
definition from Section 3402: "substandard conditions and insanitary housing conditions
owing to obsolescence, deterioration, and dilapidation of buildings or excessive land coverage, lack of planning, of public facilities, of sufficient light, air and space, and improper
design and arrangement of living quarters." Id. at 93, 115 N.E.2d at 670. The court also
invites comparison with § 3302, oriented toward nonresidential areas, which in essence
repeats the above-quoted definition while adding the requirement that the run-down buildings "have become economic or social liabilities, or both." This appears to mean an area
must be blighted to be substandard and insanitary. The language of the Kaskel decision
supports this idea in equating substandard and insanitary to slum.
The legislature has also broadened substandard and insanitary by including "deteriorated and deteriorating" within its meaning. N.Y. Gen. Mun. Law § 2(a).
10. Id. at 78, 88, 115 N.E.2d at 661, 667.
11. A portion of the dissenting opinion in the Kaskel case, in which the majority of
the court agreed, stated that ". . . slum clearance is in itself a public purpose, which is
separate and distinct from the objects to which the land may subsequently be devoted after
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B.

The Statutes

The legislature has given cities in New York statutory authority to carry
out urban renewal projects, either entirely themselves or in cooperation with
private enterprise. The statutes are scattered through the General Municipal
Law and the General City Law.
1. The General Municipal Law
The authority to renew nonresidential urban areas conferred by the General Municipal Law stems from two sections, 72-k and 72-o,12 enacted pursuant
to Article XVIII of the constitution. Seventy-two k it a general section providing for renewal of any type of substandard area, whereas 72-o deals with
renewal of nonresidential areas only. Both sections give the cities the same
substantive renewal powers relevant to nonresidential urban areas.' 3
being redeveloped by private capital. The State Constitution does not require that slums
shall be rehabilitated exclusively by reconstruction for low cost housing, which is a different
public purpose that may or may not be superimposed on slum clearance, Matter of
Murray v. La Guardia, supra. Consequently, except where an applicable statute requires,
the slum area may be cleared, replanned, reconstructed and rehabilitated according to any
design and for any purpose which renders the area no longer substandard or insanitary."
306 N.Y. at 93, 115 N.E.2d at 669-670.
Murray v. La Guardia, 291 N.Y. 320, 52 N.E.2d 884 (1943), cited in the above
quotation, upheld the constitutionality of the Redevelopment Companies Law, N.Y.
Unconsol. Laws §§ 3401-3426 (McKinney Supp. 1960). One attack on the statute was that
it was not confined to slum clearance and to reconstruction for former slum dwellers. The
court replied: "The answer, we think, is found in the significant use of the word or' in
article 18, section 1. That constitutional provision grants to the Legislature authority to
provide for low rent housing for persons of low income, 'or' to provide for 'the clearance,
replanning, reconstruction and rehabilitation of substandard and insanitary areas.' Authorization is thus given to the Legislature to accomplish either of those two purposes 'or
for both such purposes.' The two purposes, however, are distinct, one being designed to
authorize low rent housing for persons of low income as defined by law, the other authorizing appropriate legislation to bring about the clearance and rehabilitation of substandard
areas as a means to protect public health and morals and to restore and preserve the financial stability of municipalities which suffer indirectly from conditions existing in those
blighted districts .... The project with which we are now concerned involves the clearance
and rehabilitation of a substandard and insanitary area-not low rent housing for persons
of low income." 291 N.Y. at 331-332, 52 N.E.2d at 889.
12. It is not clear whether other sections of the General Municipal Law may also be
applicable. N.Y. Gen. Mun. Law § 72-m, designed to permit a program to prevent
slums from developing or spreading, is not in terms limited to residential areas. However, one of the characteristics listed of a deteriorating area is "excessive population
density." Id. § 72-in(a)(5). It is found that one of the results of deterioration is an
increase "of delinquency, crimes, and other social manifestations." Id. § 72-m(b). Another
is "housing and zoning law violations." Ibid. These provisions suggest the statute is intended
to apply to residential areas. Section 72-n provides a method of clearing and redeveloping
vacant or predominantly vacant areas. In some circumstances this section might apply to
a nonresidential renewal project. Section 72-o in terms does apply to such a project and
§ 72-k has successfully been used as authority for such a project (Kaskel v. Impellitteri,
306 N.Y. 73, 115 N.E.2d 659 (1953)). The procedure under sections 72-m and 72-n is
the same as under 72-0. It will be seen the principal difference in the procedure under
these sections and that under § 72-k is in the number of required public hearings.
13. It is hard to understand why the later section, 72-o, was enacted. Even the Joint
Legislative Committee on Housing and Multiple Dwellings that recommended passage of
§ 72-o seems to have been unclear. At one place the Committee views it as providing
"an alternative procedure" to that of 72-k for rehabilitation and redevelopment of nonresidential areas. (Note following N.Y. Gen. Mun. Law § 72-o). At another, the Committee seems to think § 72-o gives municipalities new powers, saying it will "authorize"
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In essence the sections allow the city to do itself the things that are
necessary before construction of the new buildings and other improvements can
start in the area being renewed. Thus, the city may designate the area to be
municipalities to redevelop deteriorated commercial and industrial areas, and that it
"provides an essential tool" for the municipality. (N.Y. State Legislative Annual,
1960 at 294. The statement appears in a collection of memoranda of the Joint Committee. See p. 286). The Office of the Mayor of New York City suggested that 72-0
removed existing doubt as to whether 72-k authorized renewal of nonresidential areas that
"are characterized by blight" as distinguished from being "substandard and insanitary."
(Id. at 312, 315). The Governor in his memorandum approving the bill creating 72-o
acknowledges that 72-k will remain fully operative and says:
"There is little serious question that existing provisions of law are amply broad to
permit slum clearance and redevelopment of nonresidential property (See, e.g.,
Kaskell v. Impellitteri, 306 N.Y. 73). Accordingly, there is strong support for the
view that the bill is unnecessary. On the other hand, there are some who urge

its approval on the ground that it will not supersede existing provisions of law
and is intended merely to make clear beyond any possible doubt the power of
municipalities to undertake the clearance of exclusively nonresidential property ...
since this bill in no way diminishes existing powers under the General Municipal
Law, it may appropriately be approved."
(Id. at 565-566).
The distinction drawn by the office of the Mayor of New York City between a blighted
area and one that is substandard and insanitary is the only difference in coverage of the
two sections suggested. Even this distinction is a false one. Article XVIII of the New
York Constitution, on which both § 72-k and § 72-o are grounded, uses only the term
"substandard and insanitary" to describe the property that may be taken for an urban
renewal project. Therefore, the fact that an area is "blighted" cannot justify its redevelopment under these statutes unless this fact also establishes that it is substandard
and insanitary. Actually substandard and insanitary has been interpreted so broadiy
that there seems to be no undesirable physical condition of buildings or their sites that it
does not cover. (See note 9 supra).
Blight seems to refer to the demoralization observed both in individuals living in
substandard and insanitary areas, and in the social activities conducted there. In Murray v.
La Guardia, 291 N.Y. 320, 326, 52 N.E.2d 884, 886 (1943) the court said ". . .both State
and municipal governments have recognized an ever increasing social and economic loss
due to conditions in those blighted urban areas where slums exist. It is a fact within
common knowledge that conditions prevailing in slum areas affect the health, safety and
welfare of the public, causing indirectly a heavy capital loss and a diminishing return of
tax revenues. We took notice of the existence of those conditions and their demoralizing
effect when it was said in behalf of this court by Crouch, J.: 'The public evils, social and
economic, of such conditions, are unquestioned and unquestionable.'
New York City
Housing Authority v. Muller, 270 N.Y. 333, 339, 1 N.E.2d 153, 154, 105 A.L.R. 905. Thoseconditions, when later brought to the attention of the Constitutional Convention of 1938,
prompted an intensive study of the problem involved. The product of that study was the
new article XVIII of the State Constitution ... "
Also in the Murray case at 331-332, 52 N.E.2d at 889, speaking of the authority
granted the legislature by Article XVIII, § 1 of the state constitution to provide for
clearance and reconstruction of substandard and insanitary areas, the court says it authorizes
"legislation to bring about the clearance and rehabilitation of substandard areas as a means
to protect public health and morals and to restore and preserve the financial stability of
municipalities which suffer indirectly from conditions existing in those blighted districts.
See New York State Constitutional Convention (1938) Revised Record, vol. II, pp. 1533,
1559, 1567, 1568, 1577, 1581. ...
"The People . . .have recognized that the sinister effect of substandard, insanitary
areas, wherever slums exist, exerts a malign influence upon the community at large and
thus justifies public control and corrective measures."

At p. 1559 of the Revised Record, cited above, Mr. Wagner, a delegate to the convention and a member of the United States Congress, in speaking of slums called them
"blighted areas."
Sections 72-o and 72-k, then, are indistinguishable in the substantive power that each
gives a city to renew a nonresidential area that is substandard and insanitary.
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redeveloped. 14 It may plan in detail the reconstruction that is to occur, the
financing of the program, the relocation of businesses and families the project
will displace, and the time schedule for performing the project. 15 The city
may acquire the land needed for the project, 16 and it may dispose of it to
private entities by sale, lease or otherwise. 17 It is worth noting that the disposal
may either be by the method specially created for use in connection with a
project for renewing a predominantly nonresidential area, or it may be by any
other lawful method of disposing of real property the city owns.' 8
The city also may apply for and accept Federal financial assistance, provide local grants-in-aid to the project as such grants are defined by the Federal
statute, demolish existing structures and clear the project site, and do various
other things preparatory to reconstruction." The city may have the demolition
and clearance of the site done by the person or corporation to whom the site
20
is sold or leased rather than doing it itself.
Nowhere is there explicit authorization for the city itself to do the reconstruction work as well. The statutory language does hint that the city has such
power. Both sections 72-k and 72-o, in identical language, give the city power
to sell or lease the real property acquired for the project, and state that the
power is in addition to any other lawful method of "utilizing" or disposing of
city-owned realty. 2' One must look to other statutes or to court decisions to
determine whether performing the reconstruction necessary for an urban renewal project is a lawful land use by the city.
2. The General City Law
a. Apparent Authorization
(1) General power. Every city in New York has power to "manage" its
property, and has all the rights, privileges and jurisdiction necessary to carry
out this power. 22 This power is granted by the legislature and is in addition
to that granted by Article IX, Section 12 of the State Constitution. 23 With a
14. N.Y. Gen. Mun. Law §§ 72-k(2), 72-o(3) (4). The powers are largely implied in 72-k. Thus, here 72-k(2) forbids acquisition of land by the city for clearance
and rehabilitation until after the planning board has found it necessary for the clearance
of a substandard area. The board's finding in effect designates the area to be redeveloped.
15. Id. §§ 72-k(2), 72-0(3) (b), (4) (6). The pertinent 72-k provision here is that the
city may dispose of the land acquired for urban renewal to any person or firm for renewal
by the purchaser "in such manner as may be prescribed" by the common council.

16. Id. §§ 72-k(1), 72-o(7).
17.

Id. §§ 72-k(2), 72-0(8).

18. Ibid.
19. Id. §§ 72-k(3), 72-o(9). The two sections are identical. The other things the
may do that the statutes enumerate are to enter into such contractual obligations with
Federal government as the Federal authorities deem necessary or desirable to carry out
Federal purposes under the Housing Act of 1949 as amended (63 Stat. 420 (1949),
U.S.C. §§ 1450-1463 (1958)), and to issue bonds for acquiring the property needed by
project.

20. Id.

city
the
the
42
the

§§ 72-k(3) (5), 72-o(9)(e).

21. Id. §§ 72-k(2), 72-0(8).
22. N.Y. Gen. City Law § 19.
23. See N.Y. State Constitutional Convention Committee, Problems Relating to Home
Rule and Local Government (1938) at 20.
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strong showing that a particular tract of city-owned land can be best used as
an industrial park, or downtown business section, perhaps this general power
to manage authorizes a city itself to construct such industrial and commercial
facilities.
The section has been interpreted narrowly, but in regard to matters unrelated to the present problem. Thus, it was decided that the statute does not
give a city power to operate a bus line on its streets. 24 In the bus line decision,
the court in dictum remarks that if municipal operation of bus lines is authorized, the city can do anything its officers think is for the general welfare. This
might include "establishing municipal markets, municipal department stores,
municipal drug stores, or any other enterprises. . . ." The court says the
statute cannot mean this. Words like "'general welfare,' defined to include 'the
promotion of education, art, beauty, charity, amusement, recreation, health,
safety, comfort and convenience' (Section 21, Home Rule Act)" '25 do not imply
that cities have power "to assume those activities which according to our conception of government, founded on the principle of individualism, is left to
'26
private enterprise.
It seems unlikely that this dictum of a lower court reflects the attitude of
the Court of Appeals today toward a city-constructed urban renewal project.
The bus line decision was rendered in 1920, before urban renewal had been
widely recognized as a problem urgently requiring government action. Further,
it is evident that the court in the dictum described was thinking of the power
of a city to operate the enterprises mentioned in times when the city was enjoying normal economic prosperity. Certainly our conception of government
founded on individualism, to which the court alludes to identify activities left
to private enterprise, historically has included conduct by government of activities critical to general prosperity, and which private enterprise at the time
was unable to perform at a price sufficiently low to achieve that general prosperity. 27 The present need for urban renewal, even for the creation of industrial
parks, or modern downtown business sections, seems another example of a
24.

Brooklyn City R. Co. v. Whalen, 191 App. Div. 737, 182 N.Y.S. 283 (2d Dep't

1920), aff'd without opinion, 229 N.Y. 570, 128 N.E. 215 (1920).
25. Presently N.Y. Gen. City Law § 21.
26. The passage from which the quotations are taken appears at 191 App. Div. 741-742,
182 N.Y.S. 286.
27. Thus, in the First Congress, provision was made for maintenance of lighthouses
at government expense, 1 Stat. 53 (1789); New York built canals with state money in the
early 1800's to provide efficient transportation, N.Y. Rev. Stat. 217-251 (1827) ; midwestern
communities pledged funds for the construction of railroads in their locality. Today it is
common for cities to donate land or grant tax reductions as inducements for industry
to locate there, and thereby to perform the job of a real estate agent and to create tax
inequities, burdensome to most of its citizens, at the same time. All these activities were
justified as enhancing the prosperity of various segments of the public. E.g., the preamble
to the statute authorizing the initial planning of the Erie canal states that "canal navigation
between the Great Lakes and Hudson's river will encourage agriculture, promote commerce
and manufactures, facilitate a free and general intercourse between different parts of the
United States, and tend to the aggrandizement and prosperity of the country, and consolidate and strengthen the union." 1 Rev. Stat. 247 (1813).
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need critical to community welfare that private enterprise is unable to supply
at an economic price.
A similar argument was rejected in the bus decision, 28 but because the
court thought the service was being supplied, and was concerned for privately
operated street railways that would be hurt by the resulting competition .2
Neither factor is likely to operate in the urban renewal situation. Article XVIII
of the constitution and its implementing legislation empowering cities to
assemble and clear land is recognition of the serious threat substandard and
insanitary urban areas pose to city prosperity and well-being. These provisions
also recognize the inability of private enterprise to eliminate those areas. The
competition argument is not valid because now private enterprise is not producing enough modern, efficient, well-located commercial and industrial structures to make the city, or the area to be renewed, an economic site for commercial and industrial activities. There is nothing with which the renewal
project can compete, in the sense of the comments in the bus decision. Those
comments assume competition with a private business whose product is perfectly adequate, not with one whose product is nonexistent or seriously deficient. 30 It can be plausibly argued that the general city power to manage
its property includes power to do the construction necessary for an urban
renewal project.
(2) Specific powers. Various specific grants of power may together
justify a city's construction and operation of an industrial park or other type
of nonresidential renewal project. 31 The city's power to build and operate
28. 191 App. Div. at 742, 182 N.Y.S. at 286-287.
29. Ibid.
30. American Dock Co. v. New York, 174 Misc. 813, 21 N.Y.S.2d 943 (Sup. Ct. 1940),
aff'd, 261 App. Div. 1063, 26 N.Y.S.2d 704 (1st Dep't 1941), aff'd without opinion, 286
N.Y. 658, 36 N.E.2d 696 (1941), also construes the city's general power to manage its
property. The Federal government had granted a city permission to establish and operate
a foreign trade zone. In such a zone vessels may dock and discharge their cargo, and the
cargo may be repackaged and trans-shipped. Until the cargo is shipped from the zone into
the United States it is not subject to the customs laws. (See 19 U.S.C. §§ 81a-81r (1958)).
Under its charter the city had power to construct and operate the facilities required by a
foreign trade zone.
After operating the zone itself, the city contracted with a private concern to operate it
for the city. In a taxpayers' action the court held the city had no power to enter into
such a contract, either under its specific power to operate the zone, or under the city's
general power to manage its property. 174 Misc. at 825, 21 N.Y.S.2d at 957. The court's
objection was not to contracting as such for the performance of the public function, but
to the specific terms of the contract involved which had the effect of devoting public
property to private use. 174 Misc. at 823-825, 21 N.Y.S.2d at 955-957. The inference is
that had the contract not worked this objectionable result it would have been valid. The
case shows concern that the city afford no private profit in managing property it holds
for public use. The result tends to favor city operation of public property itself, not to
restrict it.
31. Cities have authority to take, purchase, hold and lease property, N.Y. Gen. City
Law § 20(2); to condemn property within the city limits "for any public or municipal
purpose" and to sell it, Ibid.; to lease space in city owned buildings under certain specified
conditions, Id. § 20(2) (a); to accept gifts of property within the city limits and to "hold
and administer" such property, Id. § 20(3); to spend money for any "public or municipal
purpose," Id. § 20(5); and to lay out, construct and maintain streets, sewers and drainage
systems, water supply systems and lighting systems, Id. § 20(7).
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markets 32 is particularly significant. The courts do not appear to have construed the statute, but it seems a likely source of authority for municipal
construction and operation of an industrial park or commercial area.3 3 A
market, an industrial park, a downtown business district, all provide sites for
the conduct of private business; and the work of providing the sites is as
traditionally private in the one case as in the other. Logically, the city's
authority relative to markets should also apply to the other types of development.
b. A Constitutional Limitation-The Public Purpose Requirement
All city activity must be for a "public or municipal purpose." 34 Does city
construction and operation of commercial or industrial developments meet this
requirement? Indications are that it does. First, the New York legislation
enabling cities to regulate private uses of land by zoning requires the power
to be used so as to conserve and enhance property values throughout the city. 35
Thus, the legislature has explicitly endorsed municipal action to conserve
and increase land values. One of the principal goals desired in establishing an
industrial park or in developing nonresidential property is to increase the productivity of land, and therefore such activity by the city accords with the
policy evidenced in the zoning enabling act. True, the policy is expressed in
reference to regulating private property, not to development of city property;
however, the distinction is not great. Public ownership is one method of controlling land use. In a sense it is less drastic than zoning since compensation
is paid the private owner when the city acquires the property, but not when
the city zones it to limited uses.
There are additional bases for upholding city construction and operation
of commercial or industrial developments as an activity for a "public and
municipal purpose." The statute equates this term with "general welfare" and
36
defines both to include promotion of education, beauty, health, and safety.
The municipal industrial park or commercial development may easily be shown
to promote these four things. Land use practices effective to provide desirable
sites for industry or commerce while at the same time avoiding or minimizing
conflicts with other uses of land are not easily evolved. A municipally owned
Cities also have power to control the city's waterways and to establish and operate
docks, warehouses and all facilities for navigation and commerce. Id. § 20(8). Cities may
build and operate bridges, tunnels and ferries, Id. § 20(9) ; they may construct and maintain
public buildings, works and improvements and charge the costs to the properties benefited
thereby, Id. § 20(11).
32. N.Y. Gen. City Law § 20(7).
33. In Brooklyn City R. Co. v. Whalen, 191 App. Div. 737, 182 N.Y.S. 283 (2d Dep't
1920) there is dictum apparently adverse to the statement in the text. The dictum does not
seem significant today. See note 29 supra and the related text.
34. Examples of this principle are found in the statutes cited in note 31 supra.
35. N.Y. Gen. City Law § 20(24), (25). Also, zoning ordinances are to promote "the
most desirable use for which the land . . .may be adapted."
36. Id. § 21. The statute also includes the promotion of art, charity, amusement,
recreation, and comfort and convenience, and the statutory grants of power discussed under
"specific powers" supra.
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industrial park or business district, planned and constructed by the public
school system, might be justified as a project in education of land subdividers
and developers by demonstration. Operation of experimental farms by state
colleges of agriculture provides familiar precedent for this at the state level.
Beauty is enhanced by the industrial park or business district by replacing
decaying structures or vacant, rubbish-strewn land, or both, with attractively
designed industrial or commercial buildings placed perhaps in a campus setting.
The health of workers in industries located in the park is promoted by working
in more attractive surroundings, to which light and air penetrate more freely
than is customary in old-fashioned industrial districts. As to safety, in the
industrial park just providing streets wide enough easily to accommodate large
trucks, and decreasing the intensity of land use by building one-story rather
than multi-story structures will materially decrease traffic and fire hazards.
Similar hazards in the business district would be lowered by providing more
off-street parking, by constructing overpasses for pedestrians, and by creating
landscaped open space between buildings downtown.
C.

Summary of City Power

All in all it is likely that cities may construct and operate industrial or
commercial developments themselves when done as part of an urban renewal
program. Home rule powers granted directly by the constitution and expanded
by the legislature reasonably may be construed to authorize it. Constitutional
and statutory provisions relevant to urban renewal allow the city to plan
developments and acquire land for the site. The alternative is to sell or otherwise dispose of the land to be redeveloped to a private entrepreneur for reconstruction.3 7 City governments should realize there is an alternative to hiring the construction of industrial and commercial urban renewal projects, and
should use this fact in bargaining with private real estate developers for the
best possible terms.
II.

ORGANIZING AND FINANCING THE PROJECT

To use its powers for urban renewal activity the city must develop an
appropriate administrative framework for action and arrange to pay for projects
undertaken. The details of these matters are described in Appendix A; only
some general observations will be indulged here.
Although the city's powers to engage in nonresidential renewal activity go
beyond those found in the General Municipal Law, only that law describes
forms of organization. Presumably a city electing to reconstruct the cleared
project site and operate the project itself would do so through the same organization it created for assembling and clearing the land. Projects under Section
37. N.Y. Gen. Mun. Law §§ 72-k(2), 72-o(8).
and replanning by the private businessmen.

This statute also allows clearance
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72-k of the General Municipal Law are carried out by the common council. 38
A 72-o renewal program must be executed by an appropriate board appointed
by the common council. 39 Since Section 72-k of the General Municipal law
allows speedy action, requiring only one public hearing where 72-o requires
five, planners prefer projects to be organized under 72-k. Also, Section 72-k
spells out virtually no details of the fact findings that must be made to justify
action under the statute whereas 72-o states the required fact findings at
length.
There seems no strong objection to the planners' understandable desire
to by-pass the multiple public hearings of 72-o. 40 However, it is suggested the
facts required by Section 72-o should also be present even though the project
is organized under Section 72-k. The courts may decide this is necessary in
order that the 72-k proceedings satisfy due process, on the theory that the
provisions of the later statute, 72-o, define the procedures that 72-k left to be
worked out by the executive and administrative bodies involved. By defining
them in a statute substantively identical to 72-k the legislature not only revealed the procedural scheme it desires an urban renewal project to follow,
but also the legislature created some evidence of what constitutes the minimum
procedural regularity that will satisfy due process. The 72-o hearing requirements would not be imported into 72-k by this reasoning since 72-k is explicit
in its hearing requirements and did not leave them to be worked out by executive
and administrative practice.
Often there will be a group of private persons interested in helping the
city carry out its project. The renewal program will benefit if they organize
as an urban redevelopment corporation. One difficulty of urban renewal in
New York arises because cities cannot dispose of land directly to a private
redeveloper. The city may transfer its land directly to a redevelopment corporation, and may exempt improvements the corporation builds from local taxes
for up to ten years. A city could assemble land for the project site and transfer
it directly to the redevelopment corporation subject to appropriate requirements
that it be developed according to a certain plan. Financing problems are eased
by the tax exemption. 41 These corporations also may be used for private
renewal projects, as is briefly described in Appendix B.
38. For convenience the title of the governing body of Buffalo will be used throughout this article. If the municipality involved is a village, the body is the board of trustees;
if a town, the town board (N.Y. Gen. Mun. Law § 72-o(2)(d)) ; if a county, the board of
supervisors (Id. § 2). The job of site acquisition may be delegated to an "appropriate
authority." N.Y. Gen. Mun. Law § 72-k(1).
39. N.Y. Gen. Mun. Law § 72-o(10).
40. Public hearings might be used to inform the public of the project's aims and thus
to generate the broad public support essential to carry the project through the period
when its costs are being felt but its benefits have not yet materialized. This possible advantage of public hearings seems more than balanced, however, by the chance that the
attendant delay will cause public interest to wane and private financial support at first
available to go glimmering.
41. See Appendix A for further discussion with citations.
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Nonresidential urban renewal projects carried out by the city may receive
loans and grants of Federal funds. The grants may cover two-thirds or threefourths of the net project costs. Such substantial aid is highly prized by the
cities, perennially hard pressed to raise money. This fact has enabled the
Federal government to influence and stimulate local controls of land uses, and
to exercise an effective control of as many details of urban renewal as it wishes
by the familiar device of aiding projects only if the city involved complies with
prescribed conditions. A city that has not done all it can to prevent urban
blight through enforcing sensible housing, zoning, and building laws is not
likely to receive Federal aid. Nor will a city be aided that has failed to encourage reduction of building costs through use of new materials and methods
in construction.
The city must present a workable program to eliminate urban deterioration to be eligible for consideration for a grant. The city also must present a
feasible method for temporary relocation of families displaced by the project,
and for provision of decent dwellings for everyone displaced. Possibly this provision may imply a similar requirement regarding businesses and industries
displaced. Although such an implication would tend to increase the city's costs
substantially, a major portion may be recovered by special assessments on the
businesses benefited. Or the entire costs may be recovered from the owners
of the substandard property on the theory that they are tenants in common of
an asset that is not being properly developed, and as such are liable for their
share of the costs of proper management. A city's renewal plan must, within
broad limits give maximum opportunity for private enterprise to do the actual
work of renewal, and the city must require transferees of project land to comply
with whatever other conditions the Federal authorities find are necessary to
42
carry out the purposes of the Federal statute.
It is clear from this description of the strings attached to Federal aid that
a city receiving such aid does so at the cost of surrendering final power over its
projects to outsiders. The writer feels this to be in some respects unfortunate.
It is apparent the Federal authorities should be sure the funds they administer
are not wasted. Thus it makes sense to aid only the projects that are part of a
workable program to wipe out blight because they are likely to be most effective
in reducing urban blight. And part of the social cost of urban renewal is relocating displaced persons and businesses; to know the true expense of a project
this cost element must be considered. But why should the Federal law concern
itself with a city's choice to execute the project through private enterprise or
municipal employees? Why should the Federal authorities have control of the
aesthetics of the project? It may be true that most people in the United States
have a bias in favor of "private enterprise," and do not relish having their tax
money spent in a fashion tending to reduce its vigor. But this is a large assumption indeed, and if true, it would need no statutory protection to assure that
42.

Ibid.
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the majority of communities made the "right" choice. As for aesthetics there
seems no persuasive reason for Federal control at all other than the desire of a
creditor, 43 looking for repayment from the earnings of the improvement he
financed, to see to it that the improvement has a good chance to earn an adequate sum. It seems unlikely a project would be so bizarre that its appearance
would hurt its earnings. It is more important to the writer that local civic pride
and sense of self government be preserved than that such a far-fetched eventuality be protected against. Also there is no apparent reason for believing that
the Federal administrator's taste is a better norm for the matter than that of
a local community. It is hoped and believed the Federal authorities confine
their strictures on local plans to objective matters related to cost. Local
experimentation in new designs should be encouraged to enrich the contemporary architectural scene. A real possibility of municipal enterprise should exist,
so as to spur the efforts of private businessmen to increase efficiency, and,
equally important, to pass a portion of the resulting savings to the consumer.
The funds required beyond Federal aid to finance the project may come
from the urban development corporation, if any, or other private sources, or
the city itself. The state may now provide a small amount of subsidies--but
only if a city fulfills conditions similar to those imposed by the Federal government. Failure to correlate provisions in the General Municipal law with applicable provisions inf the Public Housing law has created doubt as to the availability of state loans. At best they are available only for projects conducted
under section 72-k of the General Municipal law.
The legislature is currently considering a revision and consolidation of the
General Municipal law relating to urban renewal. 44 It is hoped the confusion
relating to state aids will be eliminated, and the conditioning of state aid on
state review of the projects will be kept within the bounds suggested for Federal
review.

III.

PROBLEmS OF ADMINISTERING THE PROGRAM

Having planned and arranged the financing for a nonresidential renewal
project, there remains the task of carrying it out. Suppose the owner of part
of the land in the renewal area decides to build a structure not conforming to
the renewal plan. Can he be prevented from doing so? If not, must the city
or redevelopment corporation include the value of the unwanted improvement
in its payment of just compensation for the land when it ultimately is taken
for the project? Does it make a difference if it is shown that the improvement
was constructed after knowledge of the renewal project's location was made
public? Suppose it becomes necessary for the city to condemn land. Is the city's
power to condemn affected if the land is owned by a public utility or railroad?
Is it significant to the condemnation question that the land is being used for
operating purposes rather than being held for development? To receive Fed43. Some Federal aids are loans.
44.

Senate Bill Intro. 3389, Print. 3679, introduced Feb. 27, 1961.
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eral or state aid, a renewal project must be part of a general plan for the
elimination of urban blight. Is it possible to implement the general plan so as
to make the job of assembling land for the renewal project easier?
A.

Tools for Protecting and Implementing the Renewal Program

It seems possible to prevent construction of an improvement in the renewal
area not conforming to the renewal project through vigorous use of zoning and
official map ordinances in conjunction with the plan of the renewal project.
Where the renewal project contemplates construction of an industrial park in
the outlying reaches of the city, subdivision regulations may be needed also.
1. Zoning

One of the basic requirements for the validity of a zoning ordinance is that
the restrictions on land uses and building shapes and locations it imposes be in
accordance with a "well considered plan." 45 Although this language does not
appear to have been construed in New York except to point out what it is not,40
similar language has been construed elsewhere. The New Jersey statute enabling municipalities to zone requires the zoning ordinances to be "in accordance
with a comprehensive plan.147 The New Jersey court has said that "'plan'
connotes an integrated product of a rational process and 'comprehensive' requires something beyond a piecemeal approach, both to be revealed by the
ordinance considered in relation to the physical facts and the purposes authorized by [the enabling statute] ."48 The function of the comprehensive plan,
the court says, is to "prevent a capricious exercise of the legislative power
resulting in haphazard or piecemeal zoning. 40 A zoning ordinance imposing
use and building bulk restrictions corresponding as to each part of the renewal
area with the renewal plan would appear certain to comply with this requirement.50 Can the zoning be made sufficiently precise in its restrictions to cause
the only possible lawful development of every part of the renewal area to be
exactly in accord with the detailed plans of the renewal project?
a. Land Use Zoning
Each parcel of the renewal area may be restricted to the one particular
use called for in the project plans, at least in certain circumstances. The
45. N.Y. Gen. City Law § 20(25).
46. Utica v. Hanna, 202 App. Div. 610, 195 N.Y.S. 225 (4th Dep't 1922) (ordinance
declaring certain portions of three streets to be a residential district, not in accord with
any sort of plan) ; Hecht-Dann Construction Co. v. Burden, 124 Misc. 632, 208 N.Y.S. 299
(Sup. Ct. 1924) (ordinance establishing zoning line crossing two lots at an angle, so that
part of lot is in business zone while remainder of lot is in residence zone is not a wellconsidered plan).
47. New Jersey Stat. Ann., R.S. 40:55-32.
48. Kozesnik v. Township of Montgomery, 24 N.J. 154, 131 A.2d 1 (1957).
49. Id. at 166, 131 A.2d at 7.

50. The renewal plan itself must form part of an overall plan to stamp out urban
blight in order to obtain Federal or state aid. See 73 Stat. 659, 42 U.S.C. § 1451(c) (1959);
N.Y. Pub. Housing Law §§ 73, 71(1) (a).
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Court of Appeals has declared that if a zoning ordinance is enacted in accordance with a comprehensive zoning plan it is not invalid simply because it
affects only one small plot or classifies small parcels of land to uses different
from that of the surrounding area.51 Such an ordinance is valid if its classification of land uses is for the general welfare of the community, pursuant to a comprehensive plan, and not primarily for the benefit of individual owners. 52 It is
valid, that is, so long as the use to which it zones a particular parcel of land
is a use for which there is presently some demand, or for which a demand is
likely to develop within a reasonable time.53 Otherwise the ordinance amounts
54
to a taking for which compensation must be paid.
The principal facts that appear to lead the New York court to this conclusion are 1) that the owner is deprived of any practical chance to receive
net income from the property, and 2) that he has to pay taxes on it as well. 55
The latter objection can be removed by reducing the taxes due from the property, proportionately to the reduction in the land's profit potential effected by
the ordinance. Although this concession to the landowner in itself may not be
enough to uphold a permanent restriction in most situations, it might be where
the prospect is that the land will be purchased within two or three years for
the renewal project. In dictum the court has said that perhaps it is constitutional to require an owner temporarily to bear the burden of holding unproductive property without compensation at all. 56 It would seem the tax break
creates a situation less harsh to the property owner than that which the dictum
contemplates, and therefore a situation that is likely to be upheld. Assuming
the worst, however-that the regulation even as cushioned is still unconstitutional-it does not follow that all restrictions on the land must be removed.
It will be enough to grant a temporary variance allowing some profitable use
57
of the land, but only for a stated time period.
There is no taking of property in the constitutional sense if the owner
is allowed a chance to earn a reasonable return on his property, or if he is
asked to give no more than a reasonable amount of profit in the interest of the
51. Rodger v. Tarrytown, 302 N.Y. 115, 96 N.E.2d 731 (1951) (10 acre tract in oneand two-family residence district zoned to buildings for multiple occupancy of 15 families
or fewer).
52. Ibid.
53. Arverne Bay Construction Co. v. Thatcher, 278 N.Y. 222, 15 N.E.2d 587 (1938).
54. Ibid.
55. In the Arverne Bay case the court says the only substantial difference between
restricting land to a use for which there is no profitable demand, and actually taking the
land is that "the restriction leaves the owner subject to the burden of payment of taxation,
while outright confiscation would relieve him of that burden." 278 N.Y. at 232, 15 N.E.2d
at 592. The court says the situation "might be quite different where it appears that within
a reasonable time the property can be put to a profitable use." Ibid.
56. 278 N.Y. at 232, 15 N.E.2d at 592.
57. People ex rel St. Albans-Springfield Corp. v. Connell, 257 N.Y. 73, 83, 177 N.E.
313, 316 (1931) (permitted erection and use of a gasoline station on a vacant lot zoned to
business use, there being no demand for the lot for business purposes; the permit being
valid only so long as there continued to be no demand for the property, at which time
the station must be removed.)
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public welfare. There is no requirement that the variance granted allow the use
the owner desires to make; the variance may permit a profitable use that requires fewer capital improvements instead. Existing uses not conforming to
the project plans may be eliminated if adequate time is allowed the owner to
amortize his investment. 8 The result is to reduce land acquisition costs when
the time to assemble land comes.
b. Bulk Zoning.
Although the permissible uses of land in the project area may be limited
to those already existing plus, in many cases, only those that exactly correspond
to those contemplated by the renewal project, what about the shape of buildings
and their placement on the grounds? Two structures may be devoted to the
same use yet each may look quite different from the other. In a downtown
renewal area, achieving a pleasing appearance is an important consideration,
and a building may be just as seriously contrary to the plan because it looks
markedly different from the buildings planned as is a building devoted to a
use different from the one planned for that site. Not only may such a building spoil the aesthetic appeal of the project, but also it may change the number
of persons frequenting the project area, thus affecting needs for auto parking
and bus service. The availability of light, air and open space is likely to be
affected as well. 50
In order for rezoning in conformity with the renewal project to achieve
its maximum effectiveness it must be accomplished as soon as possible after the
boundaries of the project area and the future land uses to which the area is to
be devoted have been determined. Probably these determinations will be made
long before the site design, showing placement of buildings, streets, park space
and the like, is approved-let alone the plans for the buildings to be constructed.
Zoning of the bulk and placement of buildings will have to be delayed a correspondingly long time if the controls are to limit bulk strictly to that contemplated for the renewal project. Rather than to allow such a period in which
buildings of odd shapes might be erected, it seems better to zone immediately
and impose more general bulk restrictions. These controls must not be so rigid
as to fetter the architect's ingenuity in developing plans for the project buildings, yet they must protect the city from the creation of new potential slums
if the controls are to accomplish anything.
Several types of regulations have been suggested 0 as meeting these
requirements. Floor space relative to lot size may be limited in order to control
the number of people frequenting the area.01 To illustrate, suppose the regula58. Harbison v. City of Buffalo, 4 N.Y.2d 553, 176 N.Y.S.2d 598 (1958). Probably
only noncomforming uses involving small capital investments could be wiped out this way
since time schedule of the renewal project will only allow a short amortization period.
59. See Anderson, Architectural Controls, 12 Syracuse L. Rev. 26 (1960) for a general
discussion of the validity of these controls in New York.
60. Toll, Zoning for Amenities, 20 Law & Contemp. Prob. 266 (1955).
61. Id. at 274-275.
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tion allows floor space to be four times as large as the lot size. Under this
regulation a building covering the entire lot could be only four stories high, a
building covering one-half the lot could be eight stories high, and so on. This
regulation itself tends to promote accessibility of light and air at street level
since the taller buildings must leave some of the lots on which they stand open.
A more direct control to assure light and the circulation of air at ground
62
level is to fix the vertical angle within which buildings may obstruct light.
The angle is drawn from street center or other fixed point and in the direction
of the building to be restricted. The building may not rise higher than the line
of the angle. Flexibility in building forms is allowed if the restriction is framed
in terms of the average angle of light blocked out over a given width of lot
parallel to the street. Suppose the permissible angle of light is forty-five degrees. With no average feature, no part of the building could intersect the
line of the angle. If the requirement relates to the average angle, part of the
building may block out an angle of sixty degrees, say, if an equal width of
building blocks out an angle only of thirty degrees.
To get light to windows a control setting up a standard wedge of space
has been recommended . 3 The wedge consists of radii of stated length drawn
from the center line of the window, enclosing a stated horizontal angle, and
ending in an arc. The wedge lies in the space between a stated vertical angle
drawn from the window base and the vertical. The ordinance may require the
entire space within the described wedge to be unobstructed or it may require
only a stated percentage of the space to be clear. Another control fixes standards of indoor daylight as a percentage of daylight available under an unobstructed sky. 4 The percentage is called the daylight factor and is applied at a
specified distance from the floor and from the external wall. The result is to
take account of light coming around obstructions as well as over them.
It is likely that zoning controls requiring open space for lounging and
recreation in a stated proportion to floor space may be imposed also. 65 The
regulation could achieve positive development through its definition of open
space. Thus, landscaping is virtually required if open space is defined as space
62. Id. at 276-277.
63. Id. at 277.
64. Ibid.
65. Id. at 288. Open space requirements have been upheld as promoting aesthetics,
safety from traffic hazards, freedom from street dust, noise and fumes, Gorieb v. Fox, 274
U.S. 603 (1927). They also have been upheld as reducing fire hazards, Wulfsohn v. Burden,

241 N.Y. 288, 150 N.E. 120 (1925), and assuring access of light and air, Gorieb v. Fox,

supra; Gordon v. The Board of Appeals, 131 Misc. 346, 225 N.Y.S. 680 (Sup. Ct. 1927).
They seem never to have been sustained as supplying needed space for rest and contemplation by shoppers and lunching office workers. The general receptiveness of the courts to
new control techniques causes Mr. Toll, note 60 supra, to be confident that similar open
space requirements in a residential setting would be sustained on the bases mentioned.
20 Law & Contemp. Prob. at 279. In the downtown area the hazard that ground level
landscaped open space may become a center of vandalism, crimes of violence, and lounging
by panhandlers and other undesirables may indicate that open space should be provided
only on roof tops or in patios accessible only when the buildings are open for business.
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devoted to greenery and recreation. The quality of construction in the project
area may be controlled generally by the city's building code.
c. Summary
The new uses of land in the project area may be controlled through zoning
to correspond exactly with the uses planned for the project. Even existing uses
that do not conform may be eliminated after allowing a reasonable time for the
owner to amortize his investment. The time schedule of a renewal project
limits the uses that may be shut down this way to ones in which insubstantial
capital investment exist. It is not practicable to restrict the placement and
shape of buildings in the project area except by way of "performance" standards relating to numbers of people in the area, accessibility of light and air at
street level and in the buildings as well, and to the amount of greenery and open
space in the project area. Restrictions on building bulk more specific than
performance standards are undesirable because they tend to inhibit experimentation in architecture without accomplishing any public good that would
justify the inhibition.
2. Master Plan and Official Map
Intelligent zoning of the renewal project area, no matter how painstaking,
still leaves a property owner free to construct a building that does not conform
with the architectural plans for the project yet does conform with the zoning
standards. There is no way to prevent him from doing so, but the master
plan device will seriously discourage him, and the official map will protect
the city in some circumstances from having to pay for such improvements
when later it takes the site through condemnation proceedings.
a. The Master Plan
The city planning board is empowered to prepare a comprehensive plan
for the development of the entire city.6 6 The plan is to show, among other
things, existing and proposed streets, parks, public reservations, roadways in
parks, sites for public buildings and structures, zoning districts, and "such
other features existing and proposed as will provide for the improvement of the
city and its future growth, protection and development, and will afford adequate
facilities for the public housing, transportation, distribution, comfort, convenience, public health, safety and general welfare of its population."0 7
How much detail of a nonresidential renewal project could be shown on
a master plan? Clearly any streets or recreational-type parks or zoning districts can be. What of the contemplated structures in the renewal area? Can
they be shown on the plan? If the site by site zoning of land use previously
described is carried out, the renewal project's land uses will be shown on the
66. N.Y. Gen. City Law § 28-a.
67. Ibid. Other features the statute allows to be shown on the master plan are
bridges and tunnels and the approaches thereto, viaducts, pierhead and bulkhead lines,
waterways and routes of public utilities.
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map through the showing of zoning districts. And in similar fashion the performance-type bulk restrictions would appear on the plan. Probably this will
be enough to cause most owners to decide not to make new improvements in
the project area. It may also depress the market value of land in the project
area because persons are unlikely to be interested in buying sites for new improvements from which they know they will likely have to move in a few
years. 8 However, it seems a city may have power to show the detailed architectural drawings on the plan if it chooses. The renewal project is a proposed
feature that will improve the city and its future growth and development.
Some questions doubting this conclusion may be raised. For instance, the
feature that may be shown on the master plan is one affording "adequate
facilities for the public housing, transportation, distribution, comfort, convenience, public health, safety and general welfare" of the city's population.
Must the feature do all of these things, or any one of them, or several but not
all of them? It is unlikely that it must do all-the items explicitly listed to be
shown on the plan do not accomplish that much. Either of the remaining alternatives may be met by the renewal project, since at the very least it will
promote public distribution and convenience.
The objection may be raised that the renewal project with respect to construction of the buildings and other improvements will be financed largely by
private capital, and therefore the project is not a feature to be shown on the
master plan. It is certainly true that all the features listed in the statute are
ones traditionally financed by government. But the phase of the renewal project
to which depicting the proposed improvements on the master plan has significance is the acquisition of land for the site. This phase of the project is
largely financed by public funds, 69 a sizable part of which will come from local
sources. 70 It may further be pointed out that promoting the economic health
of its residents is one of the time-honored functions of government, a function
that may well be delegated to private enterprise to carry out under public
71
control.
Having shown the streets, recreational parks, zoning districts, and perhaps
further details of the renewal project on the master plan, what has the city
accomplished? As far as direct legal sanctions go, nothing. The private property owner is as free as before to do as he pleases with his property.72 But
what the owner pleases to do with his property is deeply affected by the plan's
demonstration that probably the property soon will be taken for public use.
68. Sporn, Empirical Studies in the Economics of Slum Ownership, 36 J. Land & P.U.
Econ. 333 (1960) suggests just the opposite may be true, having found evidence that the
prospect of condemnation is the very thing that gives some slum property its value.
69. See notes 45 through 47 to Appendix A, infra, and related text.
70. See note 64 to Appendix A, infra, and related text.
71. See note 27, supra.
72. Platt v. City of New York, 196 Misc. 360, 92 N.Y.S.2d 138 (Sup. Ct., 1949), rev'd,
276 App. Div. 873, 93 N.Y.S.2d 738 (2d Dep't 1949). The Appellate Division remarks
that there is no authorization to withhold a building permit until an official map is filed.
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Experience shows that most people will not place permanent improvements on
land so ear-marked because of the inconvenience of selecting a new site and
there building anew. 73 Furthermore, once features are shown in the master
plan it is possible to deny approval of a subdivider's plat because it conflicts
with the construction of these features. 74 This consequence is particularly useful in connection with creation of industrial parks, which frequently would be
located on land not previously platted.
b. The Official Map
Direct legal sanctions affecting the land owner's use of his property are
achieved by incorporating features shown on the master plan into the official
map of the city. Only some of the features shown on the master plan may
be included in the official map. These are the streets, highways, parks and
drainage systems, both existing 75 and proposed. 76 No permit is to be issued for
constructing a building in the bed of any street or highway shown on the map,
except if the land is not yielding a fair return. 77 In that case a permit may be
issued "for a building in such street or highway which will as little as practicable
increase the cost of opening such street or highway, or tend to cause a change
of such official map or plan, and such board may impose reasonable require'78
ments as a condition of granting such permit.
What if a building is erected in the bed of a street or highway without
the owner having first obtained a permit? Is the owner entitled to compensation for the building when the city ultimately takes land for the street? The
New York statute is silent on this point, but the New York courts appear to
have assumed that he is not.79 Certainly the assumption is consistent with the
73. Kucirek and Beuscher, Wisconsin's Official Map Law, 1957 Wis. L. Rev. 176, 179.
Since Wisconsin's official map statute is drawn from New York's, this article is more
pertinent to New York than its title indicates. See Sporn, note 68 supra for a divergent
view as to probable behavior of land owners.
74. N.Y. Gen. City Law § 33.
75. Id. § 26.
76. Id. § 29.
77. Id. § 35.
78. Ibid.
79. In Headley v. Rochester, 272 N.Y. 197, 9 N.E.2d 198 (1936), at 203, 5 N.E.2d 200,
the Court of Appeals said of this statute's effect that if the landowner "... desires to
improve the property by erecting a building for which a permit is required, the grant of
such a permit is surrounded by drastic conditions or restrictions which will in many cases
act as an obstacle to such use of the land." How can the restrictions amount to an obstacle
unless their effect is to bar compensation when buildings erected without permits are
taken? Again at 208, 5 N.E.2d 203 "The only restrictions upon the use of any part of the
plaintiff's land while title thereto remains in the plaintiff result indirectly from the conditions which the statute attaches to the grant thereafter of a permit to erect a building
upon the small portion of plaintiff's land which . . . will lie in the bed of the street . . ."
And at 209, 5 N.E.2d 203 the court remarks that there is no suggestion that the tract in
question cannot be improved without encroaching on the bed of the mapped street; that
without proof that the imposition of conditions on the issuance of a building permit has
deprived a landowner of some benefit he otherwise would derive from the land the court
should not decide whether the state, in order to preserve the integrity of the map, can impose conditions that "interfere with a reasonable use to which the land would otherwise be
put or diminishes (sic) the value of the land."
In Bibber v. Weber, 199 Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951), aff'd, 278 App.
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purposes of the official map legislation, as implied by the Court of Appeals.
That court has pointed out that adoption of a map showing future streets,
without present acquisition of land is of little benefit to the public
". .. if the development of the land abutting upon and in the bed of
the proposed streets proceeds in a haphazard way . . . and, especially, if permanent buildings are erected on the land in the bed of
the proposed street which would hamper its acquisition or use for its
intended purpose. So long as the owners of parcels of land which lie
partly in the bed of streets shown on such a map are free to place
permanent buildings in the bed of a proposed street . . . , the integrity of the plan may be destroyed by the haphazard or even
malicious development of one parcel or tract to the injury of other
owners who may have developed their own tracts in a manner that
conforms to the general map.
...80
The clear implication is that one of the purposes of the official map statute is

to make it less likely that haphazard, perhaps malicious, development of beds
of future streets will occur.

On another occasion the New York Supreme Court said cities are not
prohibited from requiring a new building "to be erected in such manner as to
minimize the damage thereto" resulting when the new street is opened. 81 The
implication is that another purpose of the official map act is to reduce costs
of acquiring land for new streets. Denying compensation for buildings erected
without a permit in the beds of future streets when the sites of those buildings
are taken in condemnation proceedings seems in furtherance of this purpose.
A statute that explicitly denies compensation for such buildings has recently
been upheld in a state court against attacks on its constitutionality on due
82
process grounds.
Sight must not be lost of the cost-saving possibilities the official map
ordinance gives the city even when a building permit must be given a property
owner in order that he earn a fair return on his holdings. The state enabling
Div. 973, 105 N.Y.S.2d 758 (2d Dep't 1951), considering the sale of a building that encroached on a previously mapped street, and for which no permit was obtained, the court
appears to take as a correct statement of law the following: "Should the City . . . condemn the land lying in the bed of this 'paper' street . . . it must pay the plaintiff for not
only the lot, but for the house as well . . . It cannot be heard to say that the house
violates General City Law, Section 35, as lying in the bed of a 'paper' street, since it issued
a permit for the building of such house." The clear inference is that without a permit no
compensation for the house would be paid. Bibber v. Weber treats the rights given the
city by Section 35 as amounting to a public highway easement. Under this theory a
building situated in the mapped street amounts to an interference with the public right
and in proper circumstances can be abated as a nuisance without compensation to the
owner. Appeal of Phillips, 113 Conn. 40, 154 A.2d 238 (1931); Green v. City of Mechanicsville, 269 N.Y. 117, 121, 199 N.E. 26, 27 (1935); People v. Lohfilem, 102 N.Y. 1, 5 N.E.
783 (1886); Village of Skaneateles, 78 N.Y.S.2d 79 (Sup. Ct. 1947); 17 McQuillan, Municipal Corporations § 49.59 (3d ed. 1950).
80. Headley v. Rochester, 272 N.Y. 197 at 201, 5 N.E.2d 198 at 199 (1936).
81. Vangellow v. Rochester, 190 Misc. 128 at 134, 71 N.Y.S.2d 672 at 678 (Sup. Ct.
1947).
82. Miller v. Manders, 2 Wis. 2d 365, 86 N.W.2d 469 (1957).
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act only requires83 a permit for a building which will "as little as practicable
increase the cost of opening" the street. 84 Presumably the municipal authorities
are to determine what amounts to the least practicable increase in cost by
determining what building, that will give the the owner a fair return on his
land, will result in the smallest increase in street opening costs. The statute
also allows the city to impose reasonable conditions on granting the permit. 85
Therefore, although a city sometimes may be required to grant a permit, it
need not grant a permit for the precise building requested, nor must the permit
be unconditional. The city may only permit construction of a less expensive
building than the one requested,8 6 or it may grant the permit on condition that
no more than the cost of constructing the building will be paid when the street
is opened, or that the amount to be paid for the building is to be reduced by a
certain percentage for each year it stands until acquisition. 7 Presumably, all
three techniques, or other conditions designed to hold future costs of land
acquisition down, could be used at once, so long as they were reasonable. 88
c. Summary
Showing the detailed use and bulk zoning of the renewal project on the
city's master plan probably will forestall construction of improvements in the
renewal area that do not conform with the planned project, and thereby spare
the city from having to pay for such improvements when it ultimately acquires
the land. Clearly the city has authority to show this much of the renewal project on its master plan; it is likely it may show the detailed architectural drawings of the project as well. Showing the project on the master plan may affect
the market value of the site in a fashion that is not entirely predictable-the
site is less desirable for persons wanting to use the land for a relatively long
time, but is more desirable for persons seeking speculative profits from the
reputedly inflated awards of condemnation juries. The proposed streets, highways, parks and drainage systems-if any--of the renewal project may also
be incorporated into the city's official map. Once this is done new construction
in the bed of the proposed streets and highways may be prevented except where
83. The statutory language is permissive, but the Miller case, note 82 supra, interprets
the same language in the Wisconsin statute to be mandatory, expressing grave doubt of the
statute's constitutionality if it is not so interpreted. 2 Wis. 2d at 372, 86 N.W.2d at 473.
84. N.Y. Gen. City Law § 35.
85. Ibid.
86. Vangellow v. Rochester, 190 Misc. 128, note 81, 71 N.Y.S.2d 672 (Sup. Ct. 1947),
This case only holds that petitioners had no standing to attack the constitutionality of the
official map until after exhausting their administrative remedy. But dictum appears indicating the court thinks the situation requires a permit to issue. The court says this does not
mean the property cannot be put to the most profitable use "if reasonable limitations are
imposed upon the design of a new structure." 190 Misc. at 133, 71 N.Y.S.2d at 677.
87. The two conditions described are reported in use in New York City. See Schlitt,
General City Law § 35-Its Effect and Implications on Title to Real Property, 22 Brooklyn
L. Rev. 17, 19 (1955).
88. The necessity of reasonableness is emphasized by Rand v. City of New York,
3 Misc. 2d 769, 155 N.Y.S.2d 753 (Sup. Ct. 1956). There a stipulation that compensation
for a building whose estimated life was 50 years would be reduced 10% per year was held
to be unconstitutional.
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it is necessary in order that the landowner earn a fair return on his property.
No compensation need be paid for buildings erected in the beds of the future
streets without permits, and any permit granted may be limited and conditioned
so as to hold the resulting future land acquisition costs to a minimum.
3.

Subdivision Regulations

Even with an official map in force there are some situations where structures or uses not conforming to the proposed renewal project must be permitted.
Where the proposed use of land may be accomplished without subdividing the
land there seems to be no way to prevent this. But if subdivision is required
there remains the possibility that the city may refuse approval of all plats of
subdivisions except those that comply with the planned renewal project, thereby
indirectly preventing construction of nonconforming structures. Let us consider how this would work.
a. Mode of Operation
The legislative body that creates the city planning board may authorize
the planning board to approve plats showing new streets or highways.89 In
approving a plat the planning board must require the streets and highways "to
be coordinated so as to compose a convenient system conforming to the official
map and properly related to the proposals shown by the planning board on the
master plan.199 If an industrial park is shown on the master plan in the manner
described for a nonresidential renewal project, a plat whose layout of lots did not
conform to the future industrial park would be disapproved by the planning
board. Because disapproved, the plat could not be recorded, 91 streets shown
therein would not be considered public, 92 and hence would not be maintained
by the city.93 Furthermore, no building permit would issue for a structure
fronting on any street built in the disapproved subdivision.9 4 With vigorous
enforcement these provisions, applicable even to the creation of one lot if a
new street is required,95 seem adequate to ensure in most instances that land
89. N.Y. Gen. City Law § 32. The legislative body in Buffalo is the common council.
90. Id. § 33.
91. Id. § 34.
92. Ibid.
93. Id. § 36.
94. Ibid. The constitutionality of these subdivision controls is established by Brous v.
Smith, 304 N.Y. 164, 106 N.E.2d 503 (1952).
95. The statute does not speak in terms of number of lots proposed to be created in
determining what plats must be approved by a planning board that has plat approval
authority. Rather, those plats "showing new streets or highways" are to be approved.
N.Y. Gen. City Law § 32. This creates a loophole in the statute since no approval is
required where the plat only contemplates creating lots along a street already shown on the
master plan or official map or actually constructed. Although the consequences of this gap
in control may be contained by showing the street pattern in detail on the master plan,
the legislature should consider amending the statute to make it applicable whenever one
or more new building lots are to be created. The comparable sections of the Village Law
and the Town Law already have been so amended. See N.Y. Village Law § 179-k as
amended by Laws, 1959, c. 296, and N.Y. Town Law § 276 as amended by Laws, 1958,
c. 761.
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will not be subdivided except in accordance with approved plats, 0 and hence
to prevent encroachment on the planned industrial park.
As in the case of zoning and official mapping, the control is not absolute,
however. Flexibility is built into the subdivision control statutes to take care
of hardship situations. Where denial of a building permit for a structure to be
located in an unapproved subdivision will entail "practical difficulty or unnecessary hardship," if the structure need not be related to existing or proposed
streets, the applicant may appeal to the board empowered to make variances
or exceptions to the zoning regulations. 97 The board may make a "reasonable
exception" for the applicant and issue the permit subject to conditions that
will protect any future street or highway layout.98
b. Tests for Relaxing Application of Subdivision Regulations
What amounts to "practical difficulty or unnecessary hardship"? The
same language is used to determine when a zoning variance may be granted,19
96. Perhaps some further deterrance to uncontrolled subdivision is provided by N.Y.
Real Prop. Law § 334. Section 334 requires anyone who subdivides land into "lots, plats,
blocks or sites, with or without streets" in order to offer the lots, etc., for sale to the public
to cause a map thereof to be filed in the office of the county clerk or, if there is one, in
the office of the register of deeds of the county where the land is located before offering
any of the lots, etc., for sale.
To comply with this requirement, the map must have first been approved by a planning
board empowered to do so. N.Y. Gen. City Law § 34, Town Law § 278, Village Law
§ 179-m. If the land lies in the towns of Tonawanda, Evans, West Seneca, Cheektowaga,
Amherst, Lancaster, Grand Island, Aurora, Concord, Collins, Alden, Newstead, Clarence,
Elma, Orchard Park and Hamburg, Erie County, and is located wholly or partly outside
an incorporated village, it must be approved by the town board before filing. N.Y. Real
Prop. Law § 334. And if the land lies in any of the enumerated towns and wholly within
an incorporated village it must first be approved by the village board of trustees; if partly
within such a village, it must be approved by both the town board and the village board
of trustees. § 334. It is hard to tell the purpose of these requirements peculiar to land in
the enumerated towns of Erie County.
Suppose the town or village boards have empowered the town or village planning board
to approve subdivision plats. It is doubtful whether in this circumstance the town or
village board retains authority to give the required approval, in view of the presumed
absence of any regulations adopted by the town or village board to guide its action. Suppose the town or village boards have not empowered their planning boards to approve
plats. It is not clear that the town or village board has authority to control subdivision
plats itself. Although it can be argued logically that what the legislative body can authorize
one of its agencies to do, the legislative body itself can do absent delegation, where the
thing to be done requires some expertise it is at least equally cogent to conclude that the
legislative body may not do it because it lacks expertise. In this case there seems no purpose
to be served in trying to solve the problem, since the statutes prohibit acceptance of maps
for filing unless approved by an authorized planning board.
Although compliance with § 334 necessarily means the plat will conform with the
community's master plan-and thereby protection of any proposed industrial park shown
on the map is achieved-it is doubtful how effective the statute really is. First, § 334 only
applies to persons subdividing for sale to the public. It will not reach the individual or
company planning to subdivide for his own use. Perhaps, too, it would not apply where
subdivision is for future sale to buyers found within a narrowly select group and hence
not for sale to the public. Second, the penalty of noncompliance with § 334 is only a fine
of $25 for each lot sold in the subdivision!
See also N.Y. Real Prop. Law §§ 337-339c for a blue sky regulation of sale of vacant
land by installment land contract with similar indirect deterrants to wildcat platting.
97. N.Y. Gen. City Law § 36; N.Y. Village Law § 179-o(3); N.Y. Town Law § 280-a.
98. Ibid.
99. See N.Y. Gen. City Law § 81(4); N.Y. Village Law § 179-b; N.Y. Town Law
§ 267(5).
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and court decisions construing the language in the variance situation illuminate
the subdivision control area. Otto v. Steinhilber,100 involving a request for
variance in the use to which a tract was zoned, required for a finding of unnecessary hardship a showing that the land involved cannot yield a reasonable
return if used only for allowed purposes, that the owner's difficulty arises from
unique circumstances and not to the general conditions in the neighborhood,
and that the use to be authorized by the variance will not alter the essential
character of the locality.' 0 ' Where a variance in bulk zoning, rather than in
use zoning, is sought, unnecessary hardship is dispensed with and only "practical difficulty" need be shown.' 0 2 The reason for the distinction appears to be a
feeling that granting a bulk variance will not be as drastic a departure from
the zoning scheme as will granting a use variance, and therefore less rigorous
consequences to the applicant justify a bulk variance than would justify a use
variance. 103 The difference in standard is significant. A refusal of a variance
in lot area was upset on showing that on another lot in the neighborhood the
same size as petitioner's, a residence had been erected since the zoning had
become effective. 10 4 Not only was there no requirement imposed to show
inability to earn a fair return on the land, but the variance was granted in the
face of the possibility that the resulting residential use might affect neighboring
property adversely.
Which standard is to be applied in determining when to relax the subdivision control statutes? One might be inclined to analogize the situation
to that of zoning variances and say it would depend on whether the proposed
subdivision would change the character of the neighborhood. Since subdivisions
are usually of vacant land on the city's outskirts, the result of drawing such
an analogy would be usually to apply the less strict, "practical difficulty"
standard. But the suggested analogy is false. The possibility of serious adverse
effects to the community in relaxing subdivision controls is not that a neighborhood may change in character but that a new section of the city, created either
from raw land or land made vacant for the purpose of redevelopment, will
never achieve its potential as a site for efficient conduct of commerce or industry or for enjoyable living. These are consequences of lasting impact on the
entire city. For instance, if the streets of the new area are too narrow and the
lots too small, the costs of fire protection are likely to rise because the fire
hazard is increased at the same time the ease of getting fire trucks to the fire
is decreased. Traffic hazards, and therefore the cost of police protection, are
100.
101.
102.

282 N.Y. 71, 24 N.E.2d 851 (1939).
Id. at 76, 24 N.E.2d at 853.
Application of Village of Bronxville, 1 App. Div. 2d 236,

150 N.Y.S.2d 906

(2d Dep't 1956), citing People ex rel. Helvetia Realty Co. v. Leo, 231 N.Y. 619, 132 N.E.
912 (1921).
103. The court says, "When the variance is one of area only, there is no change in the
character of the zoned district and the considerations present in the Otto case are not
present." I App. Div. 2d at 238, 150 N.Y.S.2d at 909. The "Otto case" is Otto v. Steinhilber, note 100, supra.
104. Waldorf v. Coffey, 5 Misc. 2d 80, 159 N.Y.S.2d 852 (Sup. Ct. 1957).
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similarly increased. If the new area is to be industrial, narrow streets will discourage industries depending on truck transportation from locating there. The
result may be that a site originally suitable for an industrial park is spoiled
and the city is deprived of a source of future tax revenues and of jobs for its
residents at the same time it is saddled with added expenses through its obligation to service the substandard subdivision. 10 5 For these reasons avoidance of
substantial hardship should be the only ground for relaxing subdivision control
standards. Furthermore, the hardship should be required to be more severe to
obtain relief from subdivision controls than from zoning or official map controls
because the city is being asked to give up a control that is more strategic than
are zoning and the official map device.
The New York courts do not appear to have considered the matter. Two
cases have been found in which relaxation of the subdivision control statutes
was in issue. In one case the substantial hardship test appears to have been
applied; 10 it is not clear which test was applied in the other case.10 7
105. See Melli, Subdivision Control in Wisconsin, 1953 Wis. L. Rev. 389 at 391-397.
Mrs. Melli points out the interest of the city in controlling subdivision creation so as to
promote safety as described; health by ensuring the area is safe from flooding and that
adequate water and sewerage facilities are provided; economy in government by protecting
the tax base through preventing future blight and by discouraging the creation of lots that
won't sell and are a source of expense to the city since the city's outlay for sewerage cannot be recovered through special assessment; and tax collection and efficient transfer of
ownership by making clear, accurate description of the land possible through reference to
lot and block of a recorded plat. Subdivision control is an important protection to persons
buying tracts in the subdivision and their mortgage lenders, as well, because orderly landuse development enhances the value of any tract involved and tends to assure that the
higher value will endure. This effect, Mrs. Melli says, is particularly likely when aesthetic
considerations are given weight in the controls imposed. See p. 396. Subdivision controls
also protect the honest subdivider from competition from poorly planned, poorly constructed subdivisions and from the blighting effect such a subdivision might have on the
reputable subdivider's subdivision.
106. Application of Simonson, - Misc. 2d -, 191 N.Y.S.2d 857 (Sup. Ct. 1959)
affirmed denial of building permit for two dwellings to be constructed on part of a sixacre tract, one side of which the court points out adjoins a public highway. The facts
stated in the opinion do not reveal where the two dwellings were to have been located
relative to the public highway but apparently far enough away to make them inaccessible
from this highway. The site of the two proposed dwellings did front on an unopened street
appearing on a plat of neighboring land, which plat had been approved by an authorized
planning board and filed in the county clerk's office. The court simply says there is no
proof to support a claim of practical difficulty or unnecessary hardship, with no discussion
of the proper test to determine when such a claim is established. It would seem likely the
necessity of providing access from the public highway would be sufficient to establish
practical difficulty. The court's conclusion therefore indicates that unnecessary hardship
is the critical test.
107. Del Ferraro v. Howell, - Misc. -, 130 N.Y.S.2d 75 (Sup. Ct. 1954). A
permit was requested to build a dwelling on an interior lot that did not abut on any
public highway but to which was attached a 50-foot easement for access to a public road,
The request was denied, but on appeal to the Board of Appeals it was granted subject to
certain prescribed conditions. The court found the action of the Board valid under N.Y.
Gen. City Law § 36, but directed its comments to the propriety of imposing conditions on
the grant of an exception rather than to the basis for making the exception in the first
place. It is impossible to say whether conditions amounting only to practical difficulty
were present, or whether special hardship existed. The court's opinion is silent on the
distance petitioner's lot lay from the street, the cost and difficulty of complying with the
subdivision controls, or the effect on the value of petitioner's land of requiring compliance.
One fact tending to show the petitioner would suffer more from denial of the permit in this
290
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c.

Effect of Subdivision Regulations

Use of the substantial hardship test in allowing construction in a tract not
meeting the subdivision control standards tends to increase the instances in
which subdivision control is strictly applied beyond those in which zoning or
official mapping controls are. The reason for this is that substantial hardship
is construed to require that the land cannot yield a reasonable return if used
only in an allowed manner, 08 and the reasonableness of the return is determined in reference to the market value of the land. 10 9 Since land sought to
be subdivided is vacant and usually located on the edges of a city, whereas
land for which zoning variances or official map dispensations are sought may
be located anywhere in the city and may or may not be vacant, in many
instances" less valuable land is involved in the subdivision control situation
than in the others. In these instances the critical fair return is correspondingly
lower for the subdivision controls than for the other controls. In other words,
the owner's return must be driven more nearly to zero by subdivision controls
than it must by zoning or official map controls before escape is permitted. And
the strategic features already mentioned of subdivision control justify a lower
rate of return to be held reasonable where subdivision regulations are involved
than would be reasonable where zoning or official map ordinances are being
considered. In view of this tendency, and of this strategic characteristic,
adoption of subdivision controls in conjunction with zoning, master planning
and official mapping may result in forbidding some developments that would
encroach on the site of a proposed industrial park or renewal project that
otherwise would have had to be allowed.
d. Control of Subdivisions Outside the City Limits
Suppose the land on which an industrial park is desired to be built lies
outside the city limits. Can the city impose subdivision controls so as to protect
that site from encroachments? Not directly, the cities' plat approval authority
not extending beyond the cities' geographic limits. Instead the town or village
in which the land lies must be persuaded to adopt the proposed industrial park
into its system of land use controls. The difficulties in reaching agreement
among the affected governmental units may be eased by establishing a regional
case than in Application of Simonson, supra note 106, is that no part of the lot here
abutted a public highway, whereas the tract in Application of Simonson did.
108. Otto v. Steinhilber, 282 N.Y. 71, 24 N.E.2d 851 (1939); Application of Village of
Bronxville, 1 A.D. 236, 150 N.Y.S.2d 906 (2d Dep't 1956).
109. This perhaps is not entirely clear from the cases. For instance the Otto v. Steinhilber opinion talks only of a "profitable use." However, the analogous hardship provision
in the official map statute allows relief if the land within the mapped strip "is not yielding
a fair return on its value to the owner." N.Y. Gen. City Law § 35. This would appear to
mean the land's value in the hands of the owner, what the owner can realize from the
land, rather than reproduction cost or original cost minus depreciation, or some other
measure of value. The same standard should apply in relieving against hardship in the
zoning and subdivision control situations as well.
110. With the current high demand for suburban living coupled with the decay of
the central city sections, perhaps just the reverse is true in many other instances.

BUFFALO LAW REVIEW
planning board with power to plan the development of the entire region. The
New York statutes now permit the creation of such a board."'
B.

Suggested Changes in Buffalo Ordinances

Probably most cities will have to change their ordinances somewhat to
achieve the full protection of the integrity of a nonresidential downtown renewal
project or of a planned industrial park possible under the land use control
devices previously described. The situation in Buffalo may serve as an example.
Clearly the Buffalo zoning ordinance must be amended to create new use
zones and to show them on the zoning map precisely following the various uses
planned in the renewal project and industrial park. Simultaneous with or preceding the change in zoning ordinance the city planning board must change the
city's master plan to show the new use districts, and the new height, shape and
density districts (the so-called bulk zones). Changing the master plan does
not involve changing any city ordinance, but it is mentioned here because it is
powerful evidence that the zoning changes are not capricious but part of a
general plan of controls applicable to the area as a whole.
The use districts the present Buffalo zoning ordinance allows to be created
are not sufficiently precise in the uses they permit to provide the pin-point control here contemplated. For instance, the use district applicable now in the
section of the city in which newspaper reports place a downtown renewal project allows the following uses, among others: cabinet making, heating or roofing
contractor's shop, bottling works for non-alcoholic beverages, or dry cleaning
and dyeing establishment or laundry. The bottling works and dry cleaninglaundry business are allowed only if they do not "dominate or practically exclude business by the installation of mechanical equipment and adjacent operator's space.""12 Not only are the controls imprecise, but the permitted uses
listed above seem to have no place in a downtown renewal project.
The bulk districts of the present ordinance also must be revised to provide
the performance type controls heretofore described. Currently the controls
provided for commercial or industrial property are rigid."' One requires the
exterior surface of a building bp set back a prescribed distance from lot lines if
the building rises beyond a specified height, the distance set back to increase
111. N.Y. Gen. Mun. Law §§ 239-b through 239-k.
112. Ordinances of City of Buffalo, Chap. LXX, "Buffalo Zoning Ordinance" § 11
A(2), (5); § 12A(3), (4) in force in December, 1960. Totalling the number of uses allowed
leads to differing results depending on how refined a differentiation of uses is employed. For
instance, one could say a pool hall and a night club are distinct uses or one could say
they are just different aspects of one use-amusement enterprise. The less restricted use
district permits the uses allowed in the more restricted districts. Thus the "C 3" central
business district permits all uses permitted in the "C 2" community business district. Buffalo
Zoning Ordinance § 11A(1). Counting up the separate groups of uses as listed in different
subsections of the Ordinance gives a total of 24 different groups of uses considering just
the "C 3" and "C 2" districts alone.
113. The Buffalo ordinance was amended in June, 1960 to allow a special development
plan similar to that previously discussed in the text for large scale residential developments
and shopping plazas. Buffalo Zoning Ord., § 22(6)(a) (1961).
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as the height increases. 1 14 Area regulations for commercial buildings are now
waived except for those adjacent to any residential district or located in a
block part of whose frontage is in a residential district. 115
New ordinances are needed if Buffalo and its developers are to enjoy the
benefits of an official map or subdivision controls. The city does not now
have either tool in its land use control kit. All that is required to establish an
official map of streets, highways and parks already laid out and established by
law, and of drainage systems, is for the common council to pass an ordinance
or resolution incorporating a map of these features and declaring it to be the
city's official map. 1 6 There is no need for a public hearing. However, changes
or additions to the city map whereby new streets or parks are laid out or
existing ones widened, closed or otherwise affected can only be made after five
days' public notice and hearing. 1 7 Also, the proposed change cannot be made
until it has been referred to the planning board, but if the board's report is not
received by the common council within 30 days of the proposal's referral, the
8
amendment can be made."

For subdivision controls to be instituted, the common council should enact
an ordinance or resolution authorizing the planning board to approve plats,
and making it the duty of some city employee to file a certificate with the
county clerk showing that plat approval authority has been given the planning
board. 119
C. Condemnation Problems
1. Land Owned by a Public Utility
Land already dedicated to a public use can be condemned for another
public use that interferes with or destroys the first one only if the legislature
114. Buffalo Zoning Ord., § 11 B (1961).
115. Id. §§ 11C, 1OC(2), 9C(2), (3). It is beyond the scope of this discussion to suggest the precise wording of the needed zoning amendments. It is suggested, however, that
thought be given to amending the ordinance generally to state area requirements in all
zones in performance terms. Section 22(6) of the Buffalo Zoning Ordinance now permits
certain special districts to be established in the city for project developments of various
stated types, and requires the planning board to review submitted proposals for detailed
use zoning of an area. But approval is by the common council and standards of compliance
are not of the performance type. Performance standards to determine permitted uses might
be considered, although they are hard to administer, and the types of developments for
which special districts may be created might be expanded. The ordinance might also give
the planning board power to determine that the proposal complied vith the standards, and
that on such determination the proposed detailed use zoning would become effective unless
the common council objected within a stated time period. The New York Court of Appeals endorsed this general technique in Rodger v. Tarrytown, 302 N.Y. 115, 96 N.E.2d
731 (1951). December 15, 1960, New York City, after two years of hearings, adopted a
zoning ordinance apparently of the type here sketched. American Society of Planning
Officials, New York City Zoning Resolution Adopted, 27 ASPO Newsletter 15, No. 2, Feb.
1961. An interesting discussion of the technique, presenting a model zoning provision of
this type, is Goldston and Scheuer, Zoning of Planned Residential Developments, 73 Harv.

L. Rev. 241 (1959).
116.
117.
118.
119.

N.Y. Gen. City Law § 25.
Id. § 29.
Ibid.
Id. § 32.
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so intended. 120 The legislative intention may be revealed by express language
or necessary implication. 1 21 Does the legislature intend that a city may condemn land of a railroad or public utility for use in nonresidential urban
renewal?
The section of the General City law giving cities power to condemn
property speaks generally, making no special reference to railroad or public
utility property. 22 The sections of the General Municipal law allowing cities
to acquire realty for renewal projects expressly allow the acquisition to be by
condemnation,'1 23 but only in accord with appropriate law applicable to city
acquisition of realty. 24 No other statute giving express authority for a city to
condemn public utility land for its own urban renewal projects has been found.
However, there is express authority for an urban redevelopment corporation to
condemn such property with the approval of the Public Service Commission. 125
There also is express authority for the city to condemn land for such a corporation. 12 6 Since there is express authority for the city to take public utility land
in aid of projects conducted by an urban renewal corporation, and since urban
renewal is vital to local prosperity, 127 the conclusion that the legislature intends
that cities have this power for their own urban renewal projects seems clear.
The requirement that the Public Service Commission approve the condemnation offers some difficulty. In 1952 the legislature prescribed a procedure
to be followed in condemning public utility property generally, whether it was
to be used in urban renewal or not. This procedure required bringing the
Public Service Commission into the matter only if the taking was to be of substantially all the public utility's property or if it was to be of "an operating unit
or system."' 128 And then the Commission appears to be interested only in making sure the compensation awarded is fair to the utility and to the public. 129
Do these provisions of the Condemnation Law by implication restrict the Public
Service Commission approval required by the law relating to urban redevelopment corporations to these same matters? The provisions of the Condemnation
Law were enacted some eleven years later than the provisions in the other
law. No reason suggests itself for singling out urban renewal condemnations
of public utility property for a more complete review by the Public Service
Commission than takings of public utility property for other purposes get.
Whatever answer the courts ultimately give to that question, will the
same answer apply to the implied power of cities to condemn public utility
120. New York Cent. & Hudson River R.R. v. City of Buffalo, 200 N.Y. 113, 93 N.E.
520 (1910).
121. Id. at 118, 93 N.E. at 521.
122. N.Y. Gen. City Law § 20(2).
123. N.Y. Gen. Mun. Law §§ 72-k(1), 72-o(7).
124. Ibid.
125. N.Y. Unconsol. Laws § 3317(4)(e) (McKinney Supp. 1960).
126. Id. § 3316(2).
127. See N.Y. Gen. Mun. Law § 72-o(1).
128. N.Y. Condemnation Law § 5-a.
129. Id. § 18.
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property for their own renewal projects? It seems the utilities are adequately
protected by requiring Public Service Commission approval of the amount paid
for the property taken. To take an extreme case, suppose a city desires to take
a cross section of a railroad's main line, or a freight classification yard. The
railroad's operations for many miles of its system would be affected, or possibly
halted. Yet most of these effects can be translated into monetary terms and
included in the condemnation award, over which the Commission exercises a
watchful eye. The award required for a vital freight yard probably would be
30
so great the city would decide not to take such property in the first place.
2. Land Values Created through Anticipation of the Urban Renewal Project
When a city condemns land for a renewal project, must it pay for the
increment in land value caused by the fact the project is to be built? Indications are that it does not; it need only pay the market value of the land as of
the date the project was authorized.' 31 The date of authorization has been
32
treated as the date the common council authorizes condemnation proceedings.
D.

Can the Burden of Real Covenants Run Whose Benefit Runs to the City?

One of the requirements of the Federal urban renewal statutes is that in
disposing of land acquired to be the site of a Federally-aided renewal project
the city impose obligations running with the land to devote the land to the
uses specified in the renewal plan, and to do various other things. 33 The
burden of such a restriction has been held not to run at law or in equity for
the benefit of a city because the city owned no realty in the area that might
be benefited.' 34 Text writers criticize this result in reference to running in
equity, 35 but while the decision stands only those restrictions that may be
130. The hazard that such condemnation violates the Federal law by imposing an
undue burden on interstate commerce is another reason for a city to go slow in taking
operating property vital to a public utility's entire system. The United States Supreme
Court appears sympathetic to local efforts to correct bad land use practices. It recently
upheld application of a smoke abatement ordinance to commercial vessels engaged in interstate commerce, against the charge of unduly burdening commerce. Huron Portland
Cement Co. v. Detroit, 362 U.S. 440 (1960). But the effect of the ordinance, though
drastic, was only to render certain types of marine boilers unusable. Whether the
Court would take the same attitude toward taking part of a railroad's main line or vital
freight yard is problematical.
131. United States v. Miller, 317 U.S. 369 (1943) (Value of right of way for railroad
relocation which was part of a Federal reclamation project held not to include increases
arising after final Congressional authorization of the project and due to the likelihood the
property would be taken for the project.); Shoemaker v. United States, 147 U.S. 282
(1893) (Value of land for a city park authorized by Congress held not to include increases
arising after authorization); In re Addition to Lincoln Square Urban Renewal Project, 22
Misc. 2d 619, 198 N.Y.S.2d 248, reconsideration denied, 23 Misc. 2d 690, 199 N.Y.S.2d
225 (Sup. Ct. 1960) (Value of land within area where it was likely to be taken for the
renewal project held not to include increase that would have occurred, had the land not
been taken, due to its proximity to the project.)
132. In re Addition to Lincoln Square Urban Renewal Project, 22 Misc. 2d 619, 198
N.Y.S.2d 248 (1960).
133. See note 60 to Appendix A infra, and related text.
134. Wilmurt v. McGrane, 16 App. Div. 412, 45 N.Y.S. 32 (1st Dep't 1897).
135. See 2 Am. Law of Prop. § 9.32 (1952).

BUFFALO LAW REVIEW
construed as easements will be binding on successors to the covenantor's title
so far as the city is concerned. 136
IV.

CONCLUSIONS

Cities in New York have ample power to plan and execute nonresidential

urban renewal projects, either in cooperation with private enterprise or as a
municipal enterprise. Cumbersome and confused procedures prescribed by the
legislature impede the use of the cities' power. The practical need of most
cities to obtain Federal and state financial aids keeps the cities potentially in
leading strings to the Federal and state governments, in that both levels of
government condition their aid on city compliance with requirements imposed
by state and Federal officials. The power to impose conditions appears to be
too broad, threatening demoralization of local leadership without a commensurate gain in protection of state and national interests. A diverse array of land
use controls is permitted by the courts to minimize the cost of urban renewal
to the taxpayers, but in many cities revision and expansion of ordinances will
be necessary to take full advantage of them. The possibilities for cost reduction
through municipal construction and operation of renewal projects deserve serious exploration.
APPENDICES
DETAILS OF ORGANIZING AND FINANCING A NONRESIDENTIAL URBAN RENEWAL PROJECT
IN NEW YORK

APPENDIX A-THE PROJECT RECEIVING FEDERAL AID
I.

ORGANIZATION

A. An Overview
Federal financial aid may be obtained for nonresidential urban renewal projects
declared by the governing body "of the local public agency" to be necessary for the
community's proper development.' The assistance will be given only to the local
public agency, 2 which is the governmental entity or public body authorized to under3
take the project for which Federal aid is sought.
State law determines what governmental entity or public body has authority to
carry out urban renewal projects. It is believed city home rule powers include
authority to execute renewal projects.4 Sections 72-k and 72-o of the General
Municipal Law also indicate the units of government in New York having such
authority. Cities, towns, and villages may execute urban renewal projects under
either section, 5 but if the project is to be carried out under Section 72-k, counties
136. Ibid.
1. 73 Stat. 675, 677, 42 U.S.C. § 1460(c) (1959). The plan described in note 1 to
the article, supra, to renew part of downtown Buffalo is to be privately financed. Buffalo
Courier Express, Dec. 9, 1960, p. 6, col. 7.
2. 73 Stat. 676, 42 U.S.C. § 1450 (1959).
3. 63 Stat. 420 (1949), 42 U.S.C. § 1460(h) (1958). The local public agency may
also be made up of more than one governmental entity or public body.
4. N.Y. Const. art. IX, § 12; N.Y. City Home Rule Law §§ 1-37; N.Y. Gen. City
Law §§ 19, 20.
5. N.Y. Gen. Mun. Law §§ 2; 72-k(1); 72-o(1)(h), (2)(c), (9).
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may do so as well. 5 a Although the matter is not entirely clear, it is believed that
there is no public body in New York authorized to undertake urban renewal projects.6
Therefore, in order that an urban renewal project be financed partly with Federal
funds, the project must be carried out by the city government, or by some combination of the city, town, village, and county7 governments. As will be seen, private
groups may perform part of the project for the city, but the city must always have
final responsibility for the project. The discussion that follows assumes a project
for which the local public agency is a city, but which is to be executed by a combination of the city and private enterprise.
If the city is operating under section 72-k of the General Municipal Law, the
city's governing body need not create a special board of any kind. The job of acquiring the project site may be delegated to an "appropriate authority" s but all other
actions are to be taken by the common councilY On the other hand a 72-o renewal
program must be executed by a board appointed by the common council.' 0 The
5a. N.Y. Gen. Mun. Law § 72-k permits a "municipal corporation" to engage in such
projects. A municipal corporation for the purposes of the General Municipal Law is a
county, town, city or village. N.Y. Gen. Mun. Law § 2.
6. The term "public body" is not defined in the Federal statute, 42 U.S.C. §§ 14501463 (Supp. 1960), nor has it been construed by the courts. The Housing and Home
Finance Agency, charged with administration of the Federal aid program, has defined
"public body" to be "a state, county, municipality, or other political subdivision, or an
authority or agency which is a public legal entity." 24 C.F.R. § 3.101(m) (Supp. 1960). It
might be argued in New York that an Urban Redevelopment Corporation comes within
the meaning of "an authority or agency which is a public legal entity." This corporate
form, authorized by N.Y. Unconsol. Laws §§ 3301-3322 (McKinney 1949), is designed
"to encourage owners of property or holders of claims thereon to join together and with
outsiders" in order to clear and redevelop substandard urban property. See N.Y. Unconsol.
Laws § 3302 (McKinney 1949). The corporation is strictly supervised by the city in which
it is to operate, see N.Y. Unconsol. Laws §§ 3304, 3305, 3311 (McKinney 1949), and by the
state. Id., §§ 3307, 3313. The legislature has declared these corporations to be "agencies
and instrumentalities of the state" for the purpose of attaining the ends, described above,
for which they are created. Id., § 3302. Hence, the argument would run, they are within
the H.H.F.A.'s definition of public body.
It seems to the writer, however, that the more likely interpretation is that they are
not. An urban redevelopment corporation is a group of private individuals with property
interests in substandard urban realty, organized to do work in which there is a high degree
of public interest. The administrative definition specifically enumerates only political subdivisions, and in the general clause uses words--"authority or agency"--that are commonly
associated with purely governmental entities. It would seem easy to have included a word,
such as "corporation," that would connote a group of private individuals if it was intended
to include such a group within the definition. Therefore it seems "authority or agency
which is a public legal entity" refers naturally only to a govermental agency such as the
New York Division of Housing, or a public corporation such as the New York State
Thruway Authority (N.Y. Pub. Auth. Law §§ 350-375), not to an organization like an
urban redevelopment corporation.
It should be noted that a similar problem of interpretation exists regarding an Urban
Redevelopment Company, N.Y. Unconsol. Laws §§ 3401-3426 (McKinney 1949), which
has powers similar to an urban redevelopment corporation except that the company may
redevelop only residential property. The company, however, is not declared to be an
agency of the state. It seems clear that the company is not a public body within the meaning of the definition previously discussed.
7. The county may participate only in projects performed under N.Y. Gen. Mun.
Law § 72-k.
8. N.Y. Gen. Mun. Law § 72-k(1).
9. The title of the governing body of Buffalo is used for convenience. If the municipality involved is a village, the body is the board of trustees; if a town, the town board
(N.Y. Gen. Mun. Law § 72-o(2) (d) ; if a county, the board of supervisors (Id. § 2).
10. N.Y. Gen. Mun. Law § 72-o(10).
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statute does not specify the composition of the board, requiring only that it "be
appropriate.""1
The organization of the private persons and capital cooperating with the city in
executing the project is not prescribed by law.12 However, important practical
considerations dictate the formation of an urban redevelopment corporation.'8
First, in New York an important practical difficulty in administering urban renewal
projects is that cities are required by statute to dispose of land at public auction
or by sealed bid to the highest responsible bidder.14 But a city, as well as various
other public and private entities, may transfer land it owns in the redevelopment
area to a redevelopment corporation, and the city may "execute such instruments
and do such acts" as the city and the corporation deem necessary or desirable in
connection with the development, and such power exists "notwithstanding any
requirement of law to the contrary."'i5 There has been no judicial interpretation
of this provision yet, but prima facie it authorizes a city to transfer realty to a
redevelopment corporation directly without taking bids for the land. Under this
approach a city could assemble the land for the project by using its authority under
the redevelopment of nonresidential areas law, and transfer it to the redevelopment
corporation subject to appropriate requirements that the land be developed
according to a specific plan.
There is another method, of limited application, of by-passing the bidding
requirements when the land is to be acquired by a redevelopment corporation.
Such a corporation may ask the city to acquire specified tracts of land in the
development area for it. The same statute authorizes the city to acquire the land
requested, by condemnation if necessary. After acquiring the land the city is
to convey it to the redevelopment corporation upon the corporation paying the
acquisition cost to the city.' 6 However, no more than forty-nine percent of the land
area and of the assessed valuation of the land and improvements to which the
redevelopment corporation plans to acquire fee title may be acquired this way. 17
11. Ibid.
12. N.Y. Gen. Mun. Law §§ 72-k(2), 72-o(8) both allow the city to dispose of the
land to be redeveloped to "any person, firm or corporation."
13. N.Y. Unconsol. Laws §§ 3301-3322 (McKinney Supp. 1960). New York also
provides for urban redevelopment companies (Unconsol. Laws §§ 3401-3426 (McKinney
Supp. 1960)), but a reading of the two statutes makes it clear that only the corporation
may be used for private renewal of nonresidential areas. Compare §§ 3302, 3303, 3304(1)
(g) and (3)(g) with §§ 3402, 3414.
14. N.Y. Gen. Mun. Law §§ 72-k(2), 72-o(8) ; Gen. City Law § (23(2)(b). At a conference of New York State Urban Renewal Officials in Binghamton, New York, in October,
1960, the occasional need to dispose of property to a bidder that wasn't the high bidder
was cited by Oliver C. Winston, Exec. Dir., Valley Development Foundation of Binghamton in the course of a panel discussion of which Mr. Winston was moderator.
Other persons experienced in urban renewal projects generally agreed with Mr. Winston.
15. N.Y. Unconsol. Laws § 3315 (McKinney Supp. 1960). The other bodies similarly
empowered by the statute are the state, its subdivisions, all other public bodies, all public
officers, corporations organized under the banking law, the superintendent of banks as conservator of a bank, business enterprises organized under the insurance law, and the superintendent of insurance as conservator of such a business. Similar power is given trustees, but
only if the instrument under which they operate does not expressly forbid it.
16. Id. § 3316(2).
17. Id. §§ 3316(2), 3317, require a certificate approving condemnation to be issued
before a tract of land may be condemned. The certificate is to be issued by the agency of
the city council supervising the corporation's activities. See § 3305. Subsection l(c) of
§ 3317 requires proof in the application for the certificate of approval that the corporation
has acquired fee title or contracts therefor to real property satisfying the "minimum condemnation requirement." This requirement is defined by § 3303 of the statute to be fiftyone percent of the realty involved in the development plan. It is the assessed valuation for
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In those situations where the corporation itself has been able to assemble the bulk
of the land to be used in a given phase of the development plan this power of
the city to condemn and transfer realty directly to the corporation may be useful.
The second feature peculiar to the redevelopment corporation making it a more
desirable vehicle for channelling private enterprise into the urban redevelopment
field than are other traditional business organizations, relates directly to financing.
The common council may grant an exemption from local taxes for improvements
the corporation builds. The exemption is quite flexible-it may apply for any
period of time up to ten years, it may cover all or any part of the improvements,
and it may relate to all or any part of the local taxes.' 8 There seems to be no
authority for granting a similar tax exemption to traditional forms of business
enterprise when engaged in nonresidential urban renewal activity.' 9
To sum up, the city organization for executing an urban, renewal project in
New York state, may be either the common council or an appropriate board it
appoints, depending on whether the city is acting under Section 72-k or 72-o of
the General Municipal Law. Private capital, if it is to combine with the city in
carrying out the project, will in all probability organize as an urban redevelopment
corporation in order that exemption from some local taxation may be achieved,
as well as the smooth transfer of city-owned realty to the private group.

B. Detailed Steps of Organization
It is essential to an urban renewal program whose execution is to be the joint
effort of municipal government and a private urban redevelopment corporation
that the effort truly be joint. This means joint participation in determining the
area to be redeveloped, and in planning the details of the new construction and
improvement contemplated, thereby assuring agreement among the private and
public bodies on objectives of the project and the details of its execution. Although
it may not be necessary that the corporation exist from the start of planning,
surely it is necessary that individuals who will be associated with the corporation
when it is formed participate with the city in planning the project.
city tax purposes, current when the certificate is issued, that is pertinent. The land and
improvements counted to determine the condemnation limit are those subject to local
taxation (except as they might be exempted by the urban redevelopment corporation law
itself), and which are included in that stage of the development plan in which the realty
sought to be condemned is located. See § 3303.
18. Id. § 3312. The statutory language is confusing. It states that the local legislative body may exempt "the real property" of the corporation "which represents an
increase in any local tax over the maximum local tax." The joint Legislative Committee on Housing and Multiple Dwellings which recommended an amendment to this law
in 1958, in explaining its purpose, remarked: "The present law is viewed as restricting a
municipality to granting either full tax exemption on the improvements or none at all."
Thus the peculiar statutory language quoted means "improvements built by the corporation." This conclusion is reinforced by the statutory definition of "maximum local tax"
to be the tax payable on the latest assessed valuation of the property, before the corporation acquired it. See § 3303, definitions of "maximum local tax," "maximum assessed
valuation," and "maximum exemption period."
19. Some type of obscure qualification to the statement in the text applies in Buffalo.
The Buffalo City Charter § 546 (1961) allows reduction of city taxes, in some circumstances,
on deteriorated property that will be improved. The property must cover at least a city
block, the cost of the improvements must be at least twice the property's assessed value
before improvement, the common council must have approved the plans, and the improvements must be completed within a reasonable time. The ordinance says the tax reduction "shall be based on the proportional assessed valuation of the area and buildings therein
existing" at the time the project is started. However, the ordinance fails to say what the
assessed valuation is to he proportional to, so it seems impossible to apply the ordinance.
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The first city group with which the private enterprisers will collaborate is
the city planning commission, or analogous body. In Buffalo it is the city planning
board. To start the renewal projects rolling the planning commission must designate
an area of the city to be renewed. 20 Although the commission can only do this
after a public hearing, 2 1 consultation with the private group in selecting the site
to be proposed for renewal is important in ensuring public support for the program.
Another reason for advance collaboration is that the private persons expected
ultimately to construct and manage the new improvements should be satisfied with
the site selected for their location.
The planning commission's designation of an area must be accompanied by
certain findings. If the city is acting under Section 72-k, the finding need only
be that the area is substandard and insanitary. 22 If the city's authority is Section
72-o, the findings must be that the area is nonresidential, or at least predominantly
so, and that it is either substandard and insanitary, or is deteriorating and is
likely to become substandard and insanitary unless some type of renewal program
is undertaken, or that it impairs or arrests the sound growth of the community
or city, or that it tends to create slums and blighted areas.23 Nor are these findings
enough. It must also be found that listed undesirable features exist because of a
combination of some or all of the conditions listed in the statute.24 At the same time
these findings are made the planning commission must make a general statement
of the proposed land uses, rezoning, street layout, population and employment
densities, building bulks and other general standards forming the basis of the
renewal of the area.2 5 Although Section 72-k neither requires a finding of the cause
of the undesirable features nor a general description of the renewal plans, it
seems prudent to make both.28
Having designated an area of the city that is appropriate for renewal action,
the next step in organization under 72-o is to designate the particular area of the
city to be renewed by a given project. Under 72-k there is no comparable step
since the designation of the area of the city to be renewed also defines the project
area. This designation under 72-o is made by the board created by the common
council to carry out the various activities connected with the specific project. "7
20. N.Y. Gen. Mun. Laws §§ 72-k(2), 72-o(3), (2)(e).
Id. §§ 72-k(2), 72-0(3).
Id. § 72-k(2).
23. Id. § 72-o(3) (a). It is doubtful that this goes beyond the previous meaning attached
to substandard and insanitary by the courts and the legislature. See note 9 supra, in main
body of article.
24. Ibid. The conditions appear in § 72-o(1). They are: buildings deteriorating because of age, inadequate fire, safety or sanitary protection endangering life or property,
defective construction, outmoded design, physical deterioration, inadequate maintenance,
structural alteration or other conversion within a building to mixed residence and nonresidential uses, other factors affecting the physical condition of the buildings; other
undesirable physical conditions such as small, irregular, or vacant lots, lots where buildings have been razed but not replaced, buildings abandoned or not used in large part,
obsolete utility system, intermingling within a block of incompatible residential and nonresidential land uses harmful to appropriate development of the area, existence of incompatible industrial uses detrimental to the uses within and adjoining the area; obsolete or
improperly designed street patterns resulting in inadequate access to the area, street widths,
block sizes or shapes unsuitable for appropriate land development, excessive land in streets
or hazardous intersections; dangerous uses and conditions adversely affecting the public
health, safety and general welfare; and serious inadequacy of off-street loading and unloading facilities.
25. Id. § 72-o(3)(b).
26. See 275 supra.
27. N.Y. Gen. Mun. Law § 72-o(4), (2)(f), (10).
21.
22.
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The cooperating private group should take part in this process. No public hearing
need be held before this designation.
The improvements for the project area must be planned. For 72-k projects,
in form the common council does the planning. 28 Presumably, in practice it is
done by the planning commission. 29 Projects under 72-o are planned by the board
appointed to carry out the project. The board first must prepare a preliminary
plan, conforming with the standards set by the planning commission and containing
certain data required by the statute.30 Just as in designating the area to be renewed,
representatives of the redevelopment corporation should participate in planning the
renewal project.
The preliminary plan so developed under 72-o must be approved by the common
council, or analogous body. 3 ' A considerable potential delay is introduced in 72-o
projects here since the plans are referred to the planning commission for advice,
due within twelve weeks following referral. The procedure is for the common council
to refer the plan to the planning commission, which holds a public hearing within
six weeks following referral. After the planning commission reports back to the
common council, a public hearing must be held, even though the planning commission
held one, before the common council can approve the preliminary plan.3 2
With the preliminary plan approved, the final organizational steps by the
municipal authorities for a 72-o project may be taken. The board responsible for
executing the project must prepare a final plan of the project area and the plan must
be approved. The difference between the preliminary plan as approved and the final
one is essentially that the final plan goes into details whereas the preliminary plan
does not. 33 An additional potential delay of twelve weeks is risked since the same
28. Id. § 72-k(2).

29. N.Y. Gen. City Law § 30 allows the common council to refer matters to the
planning board.
30. N.Y. Gen. Mun. Law § 72-o(4). The statutory requirements for the preliminary
plan are that it state in detail the existing physical and economic conditions found in
the project area, and that it state generally the proposed land uses and their interrelationship with the existing and proposed traffic circulation pattern of the project area
and of the municipality. It must also state generally the areas proposed for clearance and
redevelopment, the proposed construction and reconstruction with recommended range of
intensity and rents, the proposed off-street parking spaces and off-street loading and unloadberths, proposed community facilities and open spaces, the proposed financing methods and
the estimated number of firms to be displaced. Id. § 72-o(4)(b).
31. Id. § 72-o(5). Under § 72-k the common council itself is doing the planning so
no distinct approval is necessary. Even when the matter is referred to the city planning
board, the plans are the common council's, N.Y. Gen. City Law § 30.
32. Id. § 72-o(5). The planning commission's public hearing must be held within six
weeks following referral of the plan to it. The commission may approve, disapprove, or
suggest changes in the plan. The council may approve the plan as first submitted no matter
what the planning commission recommends, but a three-fourths vote of the council is
needed if the commission disapproved the plan, failed to report at all, or recommended
changes in the plan, whereas only a majority vote is needed if the commission approved
the plan without recommendation, or if the council is voting to accept the commission's
recommendations.
33. Id. § 72-o(6). The final plan must show at least the proposed land uses and their
interrelationship with the existing and proposed traffic circulation pattern of the project
area and of the municipality. It must show the proposed improvement, alteration or
vacation of streets; the proposed location and easements of public utilities; the proposed
demolition of structures and elimination of nonconforming uses and designate the structures and uses specifically; the proposed construction, either of entirely new buildings or
rehabilitation of old ones, including the proposed number of dwelling units or amount of
floor space, ground coverage, density and rent levels. The final plan also must show the
proposed provision for off-street parking spaces and off-street loading and unloading
berths; the proposed community facilities and open spaces; the proposed costs and methods
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approval process is followed as for the preliminary plan.3 4 Since for 72-k projects
no public hearing will be held, there seems no objection possible on due process
grounds to merging the preliminary and final plans into one. Again, although section
72-k does not require it, it is suggested that as much data required for 72-0 projects
be shown on 72-k plans as is feasible.3 5
Throughout the long process of designating the precise area to be renewed and
fixing the details of renewal, there should be close collaboration between the municipal
officials and the private entrepreneurs concerned. With the city personnel and the
private personnel properly working together the renewal program's chance of gaining
lasting public support, and approval at the numerous public hearings at which it
must be aired is increased.
II. FINANCING
A. Federal Aid Available
1. Loans.
The Housing and Home Finance Agency may loan money to the city,30 either
as advances for surveys and plans for a renewal project,3 7 temporary loans to
finance the costs of undertaking a project, 38 or definitive loans to refinance the
part of a temporary loan that cannot be repaid because all or part of the land
39
acquired in a project area is leased for redevelopment.
All loans must be repaid 40
41
rate.
Federal
going
the
than
with interest not less
The city may refinance the project costs for which the Federal loans are
available by selling its own obligations, secured by a pledge of the city's rights
under the Federal loan contract, if the Housing and Home Finance Administrator
consents and the loan contract terms allow it.42 Since the city's obligations are
exempt from Federal taxation and their payment in effect is guaranteed by the
United States, such private financing is likely to be obtainable at a lower interest
rate than the Federal going rate. If so, the city would actually not draw any funds
under its loan contract with the H.H.F.A.
2. Capital Grants.
Loans may be large enough entirely to pay the expenses for which they are
available,43 but they must be fully repaid with interest. Capital grants, on the
of financing the program; a program for relocating families and establishments displaced
from the project area; and a proposed time schedule for carrying out the plan.
34. N.Y. Gen. Mun. Law § 72-o(6).
35. See 275 supra.
36. The Federal statute says the loan is to the "local public agency," 73 Stat. 676, 42
U.S.C. § 1450 (1959). In New York the local public agency is a city, town, village or combination thereof, for § 72-o projects. N.Y. Gen. Mun. Law § 72-o(1) (h), (2) (c), and (9).

For § 72-k projects, the county also may be a local public agency. Id. §§ 2, 72-k(1). Also
see note 6 to Appendix A, supra.
37.
38.

63 Stat. 414 (1949) as amended, 42 U.S.C. § 1452(d) (1959).
73 Stat. 671, 42 U.S.C. § 1452(a) (1959). These include costs of assembling,

clearing, preparing the land for sale or lease, and selling or leasing it. Ibid.
39.

73 Stat. 671, 42 U.S.C. § 1452(a) (1959).

40. Advances must be repaid from whatever money becomes available to the city for
undertaking the project, 63 Stat. 414 (1949) as amended, 42 U.S.C. § 1452(d) (1959) ; tempo-

rary loans presumably will be repaid from the proceeds of selling land for redevelopment; definitive loans must be repaid within forty years, but the precise duration of all types of loans is
discretionary with the Housing and Home Finance Administrator, as are the amount and
security arrangements. 73 Stat. 671, 42 U.S.C. § 1452 (a) (1959).
41. 73 Stat. 671, 42 U.S.C. § 1452(a) (1959). § 1460(g) defines the rate to be the
one fixed by the Secretary of the Treasury for the six month period starting January 1 or
July 1 in which the loan is authorized.
42.

73 Stat. 671, 42 U.S.C. § 1452(c) (1959).

43. The amount of a loan is discretionary with the Administrator. 73 Stat. 671, 42
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other hand, do not entirely cover
the expenses for which they may be obtained,
44
but they need not be repaid.
Capital grants are of two types. One type relates to acquiring and disposing
of project land. The amount of this type of capital grant is determined on an
aggregate basis and, without the Administrator's special approval, is no more
than two-thirds of the net project costs of all the projects of a given city for
which contracts for capital grants have been made.4 5
The second type of capital grant helps finance the preparation or completion
of community renewal programs. 46 A capital grant of this type may not exceed
two thirds of the Administrator's estimate of the cost of preparing or completing
47
the renewal program.

B. Eligibility to Receive Federal Aid
It already has been stated that only those nonresidential projects of the
city that the common council declares necessary for the proper development of
the community may be aided. 48 What other requirements must the local authorities
fulfill to be eligible for Federal aid?

1. Self-kelp.
Some requirements are not in terms mandatory but the degree of compliance
with them is a factor to be weighed by the Administrator in deciding whether to
give aid. For example, the Administrator is to consider whether the community
has done all it can to prevent urban blight. Pertinent preventive measures are adoption and enforcement of housing zoning, building and other local laws relating to
land use. 40 The Administrator also is to consider whether the community has
done what it can to encourage reductions in housing cost by using new materials
and methods in residential planning and construction, by increasing efficiency in
residential construction, and by getting rid of restrictive practices which unnecessarily
increase housing costs.50
The reference to encouraging cost reductions is oriented entirely toward
housing. However, it probably also applies in nonresidential urban renewal projects to encouraging reductions in construction costs of industrial and commercial
U.S.C. § 1452(a) (1959). "Administrator" means the Housing and Home Finance Administrator. 63 Stat. 380 as amended, 42 U.S.C. § 1460(j) (1959).
44. Capital grants are not available for urban, renewal projects consisting of open
land. 71 Stat. 299, 42 U.S.C. § 1453(a) (1959).
45. Ibid. If the city so requests, the Administrator may approve capital grants for
particular projects amounting to three-fourths of the net project cost. Ibid. "Net project
cost" is the total necessary cost of acquiring and clearing the land, installing local improvements serving the project, and making slum land available for new uses, minus the
proceeds received from the land's sale or lease with local project improvements. 63 Stat.
380 (1949), 42 U.S.C. § 1460(f) (1952). A sum may be added to the capital grant for
payments of certain relocating expenses of persons and businesses displaced by the renewal
project. The payments are to be made by the local public agency and cover moving expenses and direct losses of property, other than goodwill or profit. No more than $200
may be paid an individual or family and no more than $3000 to any business. No part
of the relocation payments need be contributed from local sources as a grant-in-aid. 63
Stat. 417 (1949) as amended, 42 U.S.C. § 1456(f) (1959).
46. 73 Stat. 672, 676, 42 U.S.C. § 1453(d) (1959). Activities included in this may be
identifying slum areas, measuring their nature and causes, determining the resources needed
to renew such areas, identifying potential project areas and the types of urban renewal
action contemplated within such areas, and scheduling the renewal activities. Ibid.
47.

73 Stat. 672, 676, 42 U.S.C. § 1453(d) (1959).

48. See note 1 to Appendix A, supra.
49. 63 Stat. 414 (1949) as amended, 42 U.S.C. § 1451(a) (1959).
50. Ibid.
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facilities. Until 1959 aid was not authorized for a nonresidential project. The
authorization when it came appeared in another section of the statute.5 ' Although the
section dealing with encouraging cost reductions was amended when the statute
was broadened to permit aid to nonresidential renewal projects, the failure to
expand the cost reduction section correspondingly seems inadvertent rather than
deliberate. No reason suggests itself why the Federal authorities should be less interested in reducing construction costs of industrial and commercial facilities than
in reducing comparable costs of residential facilities. The aim in both instances
should be to make sure the supply available of the particular facility cannot be
increased through normal, private activity.
To enhance its chances to receive Federal aid for a nonresidential urban
renewal project, then, a city should revamp its zoning, building and other laws
to achieve the ends described and stiffen their enforcement.
2. A Workable Programfor Fighting Urban Deterioration.
A mandatory requirement the city must meet to be eligible for Federal
assistance is to present to the Administrator a workable program, employing
appropriate private and public resources, to eliminate urban deterioration and
prevent its development. 52 The program must include an official plan for dealing
with substandard areas within the community, and for establishing and preserving
a well-planned community with well-organized residential neighborhoods of "decent
' 53
homes" and "suitable living environment for adequate family life."
Must the workable program submitted to the Administrator to support a
request for aid for a nonresidential urban renewal project include plans for
residential facilities? Or might a community that contemplated only nonresidential
renewal projects also receive Federal aid? The courts have not considered this
problem. It seems clear, however, that the aim of the Federal statute is to
allow aid only to projects that are part of a general program of community rehabilitation, and therefore are likely to achieve a lasting improvement of the
community. Accordingly, it seems likely that plans for residential rehabilitation will
be required of a nonresidential renewal project just as much as of any other if
in fact the community contains substandard residential neighborhoods. Plans for
eliminating substandard areas wherever found in the community should be
54
submitted to the Administrator.
3.

Various Administrative Steps.

a. Actions by Common Council.
Before a temporary Federal loan may be obtained to finance the acquisition
of real property the city's common council must approve the acquisition of realty
in the renewal area, and in some instances agree to assume losses that will arise
51. 73 Stat. 675, 677, 42 U.S.C. § 1460(c) (1959).
52. 73 Stat. 659, 42 U.S.C. § 1451(c) (1959). The program also must encourage
needed urban rehabilitation, provide for redevelopment of substandard areas, or do such
of these things, or other things as appear suitable to achieve the program's objectives. Ibid.
53. 73 Stat. 659, 42 U.S.C. § 1451(c) (1959). It is expected the official plan may be
amended and the amendments will be presented to the Administrator, the statute requiring
the workable program to include an official plan of action "as it exists from time to time."
Ibid.
54. Communities desiring assistance in preparing their workable program to make
sure it meets the Federal requirement may get it from the H.H.F.A. 68 Stat. 623 (1954)
as amended, 42 U.S.C. § 1451(d) (1959). The address of the New York regional office is
346 Broadway, New York 13.
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from the acquisition should the property not be used for urban renewal purposes. 55
Before an advance may be obtained to finance preliminary planning of a renewal
project, common council approval of undertaking the preliminary work and
applying for the advance is necessary.5 6 A similar requirement exists regarding
57
capital grants for preparing or completing a community renewal program.
Further requirements for local action are imposed by the contracts for
loans or capital grants of any type. The common council must approve the
renewal plan for the renewal area, and it must make findings that the aid provided for by the contract is necesssary to undertake the project as planned,
that the renewal plan gives maximum opportunity for private enterprise to do
the actual work of renewal, and that the renewal plan conforms to a general
plan for developing the locality as a whole. 58 Thus, the common council must
adopt a general plan of community development, if it has not already done so,
after contracting to receive any sort of Federal aid.
b. Performance by Private Enterprise
The requirement that private enterprise perform the actual renewal work
applies only when it is "consistent with the sound needs of the locality as a
whole." 59 Does this language permit a city to do the renewal work itself if it
can do it more cheaply than can private enterprise? Does the answer depend on
how much money can be saved by municipal construction? There are no adjudicated
cases on the point, so the answer is difficult to know. The evident concern of the
Federal statute for private enterprise raises the suspicion that savings would
have to be substantial before private development would be deemed inconsistent
with the sound needs of the locality.
c. Restrictions on Use of Project Land.
Contracts for loans or capital grants must also require the common council
to impose obligations on purchasers or lessees, and their assignees, of realty
acquired or held by the common council in connection with the project. The
obligations are to devote the project to the uses specified in the renewal plan
for the project area, to begin any improvements required by the renewal plan
within a reasonable time, and to comply with whatever other conditions the
Administrator finds before the contract for loan or grant is executed, are necessary
to carry out the purposes of the Slum Clearance and Urban Renewal subchapter
of the Federal statute. 60
55. 73 Stat. 671, 42 U.S.C. § 1452(a) (1959). The council need not agree to bear
the loss if the Administrator determines the loan is reasonably secured. Ibid.
56.

70 Stat. 1097, 1099 (1956), 42 U.S.C. § 1452(d) (1959).

57. 73 Stat. 672, 676, 42 U.S.C. § 1453(d) (1959).
58. 63 Stat. 416 (1949) as amended, 42 U.S.C. § 1455(a) (1959).
59. Ibid.
60. 68 Stat. 625 (1954) as amended, 42 U.S.C. § 1455(b) (1959). The statute excepts
mortgagees and others whose interest in the realty results from enforcing a lien or claim on
it, as well as Federal agencies that buy or lease the property, from the duty to start the
improvements called for by the renewal plan within a reasonable time. The exception of
Federal agencies is not absolute. An agency that is authorized generally to undertake improvements of the type called for by the plan is empowered to assume the obligations described in the text, and if it has the funds available and ,has been authorized to undertake
the particular improvement required by the renewal plan, it is bound to commence the
improvement within a reasonable time after buying or renting the property.
Additional requirements imposed by the Federal aid contracts include that the common council always hold a public hearing before acquiring land for the project (63 Stat.

416 (1949) as amended, 42 U.S.C. § 1455(d) (1959)); and that the common council first
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d. Relocation Requirements
Another required provision of the contracts for Federal financial aid to nonresidential renewal projects is that there be a feasible method for temporary relocation of families displaced from the renewal area, and that there be provided as many
decent dwellings, with suitable locations and rentals, as there are families displaced.0 1
Clearly these requirements apply to nonresidential renewal projects to the extent
that families are in fact displaced by the project. Do they also imply analogous
requirements applicable to the temporary and permanent relocation of commercial
and industrial enterprises that may be displaced? Again, there is no case on the
point. There are no explicit business relocation requirements in the statute, although
even in redeveloping for residential use there must have been some businesses displaced. The omission must have been deliberate since the problem the Congress
confronted in dealing with residential urban renewal projects included the displacement of some businesses. From these facts it may be argued that a requirement in
the nonresidential renewal project would be to thwart the intention of Congress.
However, this argument seems weak because the situation of businesses displaced by the one type of project is unlikely to be analogous to that of businesses
displaced by the other, for at least two reasons. The number of businesses displaced
might be far greater in a nonresidential project than in a residential one; and the
businesses displaced in the former type of project are likely to require much larger
tracts of land than do the businesses ousted in the latter type. Hence businesses
displaced by a nonresidential renewal project will tend to experience greater difficulty
in relocating than will the businesses displaced by a residential project, and therefore
need government help more than do those residential project businesses. Both factors are present in a project to renew a central business district, if extensive demolitions are contemplated. They may also be present in a project to renew a portion
of the city by creating an industrial park.
The cost and trouble of providing quarters for displaced businesses and industries could easily be quite substantial. Rather than to court a lawsuit or to stir
efforts to clarify the statute in business' favor, it seems a city would be well advised
to use vacant land or land on which abandoned or uneconomic industrial facilities
stand for the creation of an industrial park. In downtown renewal projects displacements should be avoided where possible by reconstructing buildings piecemeal, or by
other devices. Where displacements do occur, it may be remembered that much of
the benefit of renewing the city's downtown section is reaped by the businesses
located in and surrounding the renewed area. Therefore, it seems proper for the
city to recover some portion of its share of the relocation costs-assuming they are
found to be part
of the project costs-by imposing special assessments on the bene62
fited property.
make public the redeveloper's name before executing any contract regarding disposition of
land within the renewal area (73 Stat. 673, 42 U.S.C. § 1455(e) (1959)).
The last cited statute also requires the redeveloper's estimate of the cost of any residential redevelopment and rehabilitation to be made public, as well as his estimate of
rentals and sales prices of any proposed housing involved in "such" redevelopment. Questions of the applicability of this section to a nonresidential project that displaces no families
exist similar to those discussed in the text, infra, pertaining to relocation requirements.
Specifications for constructing the renewal project must be submitted to the Administrator before the construction contract is awarded, as must the data pertaining to acquisition of land before the land is acquired. 68 Stat. 647 (1954), 42 U.S.C. § 1455(a) (1959).
The Federal statute itself requires the common council to pay for inspections and the
like at the project site. 63 Stat. 417 (1949) as amended, 42 U.S.C. § 1456(b) (1959).
61. 68 Stat. 625 (1954) as amended, 42 U.S.C. § 1455(c) (1959).
62. There is some basis for believing the city can assess the costs of redevelopment
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C. Financing the Balance-Sources of Grants-in-Aid
This leaves the city with one-third to one-fourth of the net project cost to pay
itself. It should be noted that the entire cost of constructing or improving any
building must also be borne locally, since the Federal statute excludes such activity
to the owners of the properties located in the project area regardless of the benefits a
particular property received from the redevelopment. The United States Supreme Court has
spoken approvingly of the principle that where owners of a common interest in a property
cannot agree to its use, the majority will prevail and the minority is required to pay its
share of the costs. Thus in Head v. Amoskeag Manufacturing Co., 113 U.S. 9 (1885), the
court declared a New Hampshire statute constitutional that permitted any riparian owner
to build a dam across a stream if he paid damages to persons whose lands were thereby
flooded. In that case, at pp. 21-22, the court remarks, "At the common law, as Lord Coke
tells us, 'If two tenants in common or joint tenants, be of an house or mill, and it fall
in decay, and the one is willing to repair the same, and the other will not, he that is willing shall have a writ de reparatione facienda; and the writ saith, ad reparationem et
sustentationem ejusdem domus teneantur; whereby it appeareth that owners are in that
case bound pro bono publico to maintain houses and mills which are for habitation and use
of men.' Co. Lit. 200 b; 4 Kent Com. 370. In the same spirit, the statutes of Massachusetts, for a hundred and seventy-five years, have provided that any tenant in common
of a mill in need of repair may notify a general meeting of all the owners for consultation,
and that, if one refuses to attend, or to agree with the majority, or to pay his share, the
majority may cause the repairs to be made, and recover his share of the expenses out of
the mill or its product."
Other examples the court gives of this principle are the statutes authorizing the majority of the owners of adjacent swamp lands to cause the lands to be drained and to
recover the expense from the owners in proportion to the benefits received. The court
finds the principle applied even without aid of statute. At pp. 22-23 it says "By the
maritime law, based, as Lord Tenterden observed, on the consideration that the actual
employment of ships is 'a matter not merely of private advantage to the owners, but of
public benefit to the State' . . . courts of admiralty, when the part-owners of a ship cannot agree upon her employment, authorize the majority to send her to sea, on giving security
to the dissenting minority, to bring back and restore the ship, or, if she be lost, to pay them
the value of their shares; and in such case the minority can neither recover part of the
profits of the voyage nor compensation for the use of the ship."
Language to the same effect appears in Fallbrook Irrigation District v. Bradley, 164
U.S. 112 (1896). There the court upheld the constitutionality of a California statute providing for the creation of irrigation districts by owners of land possible to be irrigated from
a common source. The statute allowed assessment of all land in the district, whether the
owner favored formation of the district or not, to pay for the improvements constructed
by the district. In concluding that the assessments so levied are for a public purpose, the
court at p. 163 says, "Statutes authorizing drainage of swamp lands have frequently been
upheld independently of any effect upon the public health, as reasonable regulations for
the general advantage of those who are treated for this purpose as owners of a common
property.... If it be essential or material for the prosperity of the community, and if
the improvement be one in which all the landowners have to a certain extent a common
interest, and the improvement cannot be accomplished without the concurrence of all or
nearly all of such owners by reason of the peculiar natural condition of the tract sought
to be reclaimed, then such reclamation may be made and the land rendered useful to all
and at their joint expense. In such case the absolute right of each individual owner of
land must yield to a certain extent or be modified by corresponding rights on the part of
other owners for what is declared upon the whole to be for the public interest."
The analogy of 19th century reclamation of arid or swampy lands to 20th century substandard urban areas seems clear. Urban renewal is "esssential or material for the prosperity of the community"; it is an improvement "in which all the landowners have to a
certain extent a common interest"; it is an improvement that "cannot be accomplished
without the concurrence of all or nearly all of such owners;" and this is true due to "the
peculiar natural condition of the tract sought to be reclaimed." A strong argument is
thus made out under the Fallbrook case that the city, analogous to the landowners in
Fallbrook, has power to redevelop substandard urban land and charge the costs to the
landowners.
The dictum in the Head case is scarcely less suggestive of arguments leading to the
same result. Landowners in a substandard area are something like cotenants, considering
307
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from the meaning of "project. ' 63 The Federal statute requires the capital grant
64
Such grantscontract to call for local grants-in-aid to provide the needed funds.
in-aid, as far as the Federal statute is concerned, may come from the state or other
65
If the grant-in-aid is cash or real
public body as well as from the municipality.
G
property, it may come from private sources, which immediately suggests the urban
redevelopment corporation as a source of the grant in the type of project here being
considered.
Local grants-in-aid may be in the form of cash, real estate, demolition work,
67
All types of grants-in-aid other than
or construction of various improvements.
grants of cash and real estate are valued at the cost of the work constituting the
09
Where may
grant. 68 A grant of real estate is valued at the realty's cash value.
obtained?
be
for
construction
financing
and
grants
the substandard area as the whole of which each land holder owns a share. This point
of view accords with that of the Federal and state urban renewal laws themselves which
treat the substandard area as an entity being renewed. E.g., 73 Stat. 659, 670, 42 U.S.C.
§ 1451(c) (Supp. 1960) requiring a city, in order to obtain Federal aid, to submit a plan
for establishing and preserving a "well-planned community with well-organized residential
neighborhoods .

. . ,

to provide for the redevelopment of blighted, deteriorated, or slum

areas." N.Y. Gen. Mun. Law § 72-o(1)(g) in speaking of the purpose of urban renewal says it is necessary to redevelop nonresidential "areas" that are substandard.
The city in determining to redevelop the area may be said to act for the majority of the
cotenants, especially when it is remembered the social effects of urban slums are felt beyond the limits of the slum and thus give an interest in seeing the slum redeveloped to
persons situated outside it.
The rationale of these cases leads to a drastic result. The city's activity leaves the
title to the land undisturbed; the reconstruction is either by way of preventing waste of a
public asset by the private owners, the asset being the economic value of the land and the
human worth of the persons living and working in the area, or it is by way of abating
a nuisance. The shapes of buildings that can be erected and the uses to which they may
be put in the future can be closely limited by zoning ordinances enacted under the police
power. Nowhere in the process is there a "taking" requiring compensation, unless the zoning
is to a use that does not allow a fair return to be earned on the property. See pp. 278280 supra. Discretion is needed in selecting those fact situations to which application
of the above rationalization is feasible. The fact remains that the agricultural land
reclamation cases afford in appropriate instances a potent means of reducing the cost
of urban renewal to the general tax payer.
63. 63 Stat. 380 (1949) as amended, 42 U.S.C. § 1460(c) (1959).
64.
65.

71 Stat. 300 (1957), 42 U.S.C. § 1454 (1959).
73 Stat. 675, 677, 42 U.S.C. § 1460(d) (1959).

66. Ibid. The statute allows a grant of cash or real property to come from "any
other entity." Since "other public bodies" in addition to the state and municipality are
allowed to make all types of grants-in-aid, it seems clear "any other entity" refers to private
individuals or groups, corporate or otherwise.
67. 73 Stat. 675, 677, 42 U.S.C. § 1460(d) (1959). The cash grants may cover all the
city's payments necessary to carry out the project, except carrying charges to be paid after
the project is finished. 73 Stat. 675, 677, 42 U.S.C. § 1460(d)(e)(1) (1959). Donation of
land in streets, alleys and other public rights-of-way which may be vacated in connection
with the project cannot be counted as part of a grant-in-aid. 73 Stat. 675, 677, 42 U.S.C.
§ 1460(d) (2) (1959). The grants may be the provision of public buildings or other public
facilities necessary for carrying out in the renewal area the objectives of the renewal project. 73 Stat. 675, 677, 42 U.S.C. § 1460(d) (1959). The donation may not be of publicly-

owned housing or revenue producing public utilities whose capital cost is wholly financed
with local bonds or obligations payable solely out of service charges. Ibid.
68.

73 Stat. 675, 677, 42 U.S.C. § 1460(d) (1959).

69. Ibid. Where the H.H.F.A. Administrator determines that a park, playground,
public building, or other public facility directly benefits both the renewal area and other
areas, and that the benefit to the other areas is 207o or more of the total benefit, the
Administrator shall credit only such portion of the cost of the public facility as is proportionate to the percentage of the total direct benefit that the renewal area derives from
the facility. Ibid.
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1.

The City
The city itself may provide grants-in-aid in the form of municipal services and
facilities. 70 It may also acquire property 7 ' and perform demolition and clearance
work itself, financing all these activities by issuing 25 year bonds. 72 These powers
seem broad enough to allow the city to provide the entire grant-in-aid needed without seeking help from other sources.

2. The State
Imperfect correlation of two amendments of Section 72-m of the General
Municipal Law with other statutes has created unfortunate contradictions and
apparently meaningless distinctions in the statutes authorizing state aid to city renewal
projects. It is clear that the State Commissioner of Housing may contract to make
periodic subsidies to the city to assist in the clearance, replanning, reconstruction
and rehabilitation of substandard and insanitary areas as part of a Federally aided
urban renewal program. 73 The Public Housing Law says the maximum subsidy payment in any one year on any one project shall not exceed the largest annual interest
charge on funds borrowed from the state to finance the project, plus one percent of
74
the project cost, excluding funds borrowed from the state for working capital.
Section 72-m of the General Municipal Law imposes no maximum on the annual
payment but says the total amount cannot exceed the principal and interest on the
state loan on the project.
The provisions for state loans to projects receiving Federal aid require interpretation. The Public Housing Law says they are not available. 75 Section 72-m
says they are for projects for which the city has not contracted before April 30,
1959 for a Federal capital grant. 76 Loans may be as large as the commissioner deems
77
necessary to help the city discharge its obligations in the particular renewal project,
The Federal statute contains other attempts to insure that a local grant constitutes a
genuine grant from local resources for the purpose of furthering the renewal project. To

the extent that the public facility donated is financed by special assessments against realty
in the project area that the local public agency acquired as part of the project, the total
of such special assessments must be deducted from the facility's cost in determining the
value of the grant-in-aid. Similarly, whatever part of the cost of any work, improvement,
or facility offered as a local grant-in-aid that the Administrator estimates to have been
paid by a Federal subsidy may not be included in fixing the value of the grant-in-aid.
Ibid.
On the other hand, public facilities not completed at the time of final disposition of all
land in the project area acquired and disposed of under the renewal plan, but which the
Administrator is satisfied will be completed as needed and within a time he prescribes, may
be counted a local grant-in-aid. The value ascribed to such uncompleted facilities is the
Administrator's estimate of their cost. Furthermore, a public improvement or facility is
not ineligible to be donated as a grant-in-aid simply because the Administrator was not
notified when its construction started, or because its construction started before the Administrator concurred in the start of the renewal project, or before a contract for Federal
aid was executed. Construction must have started no earlier than three years before the
Administrator authorized a contract for loan or capital grant for the project. Ibid., 42
U.S.C. § 1460(k).
70. N.Y. Gen. Mun. Law §§ 72-k(3) (2), 72-o(9) (b).
71. Id. §§ 72-k(1), 72-o(7).
72. Id. §§ 72-k(3)(4), (5), 72-o(9)(d)(e).
73. N.Y. Public Housing Law § 73.
74. Ibid. N.Y. Gen. Mun. Law § 72-m(11) also empowers the Commissioner of Housing to make subsidies, but this seems to go no further than his powers under the Public
Housing Law, because the § 72-m powers are subject to the limitations in any applicable
law.
75. N.Y. Public Housing Law § 70.
76. N.Y. Gen. Mun. Law § 72-m(10).

77.

Ibid.
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up to one-half of the grants-in-aid required by the Federal capital grant contracts. 78
Presumably, the provision in Section 72-m controls, having been enacted later than
the Public Housing Law, but no court has yet decided the point.
Subsidy payments may be made over a period of time not exceeding the life
of the project or fifty years, whichever comes first. 79 The Public Housing Law says
they start on substantial completion of the project,80 but Section 72-m says they
start on the date fixed in the state loan contract. 8 ' According to the Public Housing
Law, to obtain the state subsidy the city must match it. The matching subsidy may
take the form of tax exemption for the project. In addition, the city must fulfill
conditions similar to those imposed by the Federal government as requirements for
obtaining capital grants.82 No matching or other requirements are imposed by
Section 72-m. The project cost on which the maximum state subsidy is computed
includes the cost of buildings, as well as the cost of land.8 3 Finally, assuming Section 72-m authorizes state loans to help cities finance urban renewal projects, the
authorization if read literally applies to Section 72-k projects but not to Section 72-o
projects, and not to projects the city might undertake under Article IX of the New York
Constitution giving the city general power to protect the safety and property of its
inhabitants.8 4
3.

Private Sources

Local grants-in-aid in the form of cash or realty from private sources are permitted by the Federal statute. 85 Does the state law permit an urban redevelopment
corporation to give cash or land to the city for use as a local grant-in-aid of a
renewal project? Such a corporation is forbidden to issue stock, bonds or income
debentures except for money or property actually received for its lawful use, or for
services actually performed for the corporation. 86 The spirit of this statute would
seem equally to forbid a gift of cash to the city. However, the city may transfer
real property within a development area to the corporation; and the city may hold
any cash or securities the redevelopment corporation exchanges for the land. 87 Here
is clear authority for the redevelopment corporation to give the city cash to become
part or all of the local grant-in-aid, to the extent that the cash does not exceed a fair
price for the land.
78. Id. subsection 14(a).
79. N.Y. Public Housing Law § 73.
80. Ibid.
81. N.Y. Gen. Mun. Law § 72-m(11) (c).
82. N.Y. Public Housing Law § 73.
83. Id. § 3(14).
84. N.Y. Gen. Mun. Law § 72-m(10) (a) speaks of loans to assist municipal "programs
of urban renewal." Another section of the General Municipal Law defines "urban renewal"
to mean projects conducted "pursuant to and in accordance with Article XVIII of the
Constitution and sections 72-k, 72-1 and 72-m" of the General Municipal Law. Id. § 2(a).
Hence, § 72-o projects are not eligible for loans.
85. 73 Stat. 675, 677, 42 U.S.C. § 1460(d) (1959).
86. N.Y. Unconsol. Laws § 3309 (McKinney Supp. 1960).
87. Id § 3315.
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APPENDIX B-THE PRIVATE PROJECT
I.

POWERS

If private individuals desire to execute a nonresidential urban renewal project
entirely with private capital, they will probably organize an urban redevelopment
corporation. 1 The corporation has power to plan a development, obtain the plan's
approval, and put the plan in effect.2 In carrying out the plan the corporation may
acquire realty in the area covered by its redevelopment plan and construct, maintain
and operate the development.3 It may have power included in its certificate of
incorporation to issue income debentures. 4
Special rights are conferred on a redevelopment corporation but which are
taken from it if its redevelopment plan is not approved within a year after the corporation comes into being, or if it fails to carry out each stage of the plan substantially within the time limit stated in the plan.5 Among these rights is the right to
receive an exemption from part of the local taxes otherwise leviable on its realty,6
and to receive from the city or other named public and private bodies land that the
transferors own in the development area. 7 A redevelopment corporation has power
to condemn the land required for the development, but only if the supervising agency
approves the decision to condemn.8 As an alternative, the corporation may have the
city condemn up to forty-nine percent of the required land for it, the city to transfer
the land to the corporation and the corporation to pay the condemnation costs.9
With approval of the supervising agency, a corporation may mortgage the realty it
owns in the development area.' 0 Limitations are imposed on the interest and dividends a redevelopment corporation may pay, as well as on the compensation it may
pay its officers or employees."

II. ORGANIZATION
The steps in organizing an entirely private project are similar to those taken to
organize a city project. The city planning commission must find an area of the city
13
2
to be substandard and insanitary,' a redevelopment corporation must be formed
14
and an agency to supervise it appointed by the common council, and the corporal. N.Y. Unconsol. Laws §§ 3301-3322 (McKinney Supp. 1960), See 275, 298-299 supra,
for some of the reasons for choosing this form of organization.
2. Id. § 3306(a). Approval is by the city planning commission and the supervising
agency appointed by the common council to oversee the corporation. Id., §§ 3304(4), 3305.
3. Id. § 3306(1) (a).
4. Id. § 3306(1) (c).
5. Id. §§ 3306(3), 3314. If the special powers are removed, the redevelopment corporation may become an ordinary business corporation, free of the special restrictions imposed on the redevelopment corporation. If this happens all realty acquired by or for the
corporation by condemnation is to be sold, any proceeds exceeding the portion of the
development cost allocable to the property sold to go to the city. Id. § 3306(3).
6. See note 18 to Appendix A, supra, and related text.
7. See note 15 to Appendix A, supra, and related text.
8. N.Y. Unconsol. Laws §§ 3316, 3317 (McKinney Supp. 1960). The corporation may
obtain possession of the premises before the condemnation proceedings are completed by filing an appropriate bond (§ 3317(2)) ; or it may allow the tenants to continue in possession
and collect rent until the property is needed in the development (§ 3318).
9. See notes 16 and 17 to Appendix A, supra, and related text.
10. N.Y. Unconsol. Laws §§ 3307(8), 3319 (McKinney Supp. 1960).
11. Id. §§ 3307(5)(6); 3313. The term "maximum dividend" is defined in § 3303 to
mean five percent of the development cost less interest payable during the dividend year on
any indebtedness of the redevelopment corporation.
12. Id. §§ 3303, 3304(3) (a).
13. Id. § 3306 describes how to form the corporation.
14. Id. § 3305.

BUFFALO LAW REVIEW
tion must formulate and receive approval of a plan for redevelopment of a tract
within the area declared to be substandard. 15 Certain detailed information is to be
shown on the plan.16 Since it is to be approved by the city planning commission and
the supervising agency,' 7 and since the plan must accord with the city's master
plan,' 8 the redevelopment plan should be evolved in close consultation with the
public authorities. In making the factual determinations the statute requires for
approving the project, the planning commission must consider the types of development good planning indicates for the area.' 9 The planning commission must issue
an approval certificate when it approves the development plan.2 0
The supervising agency may approve a development plan, but it is not to issue
an approval certificate until the planning commission first has approved it.21 To
approve a plan the supervising agency must find the proposed method of financing
the development both feasible and within the probable capabilities both of the corporation, and of the proposed management personnel of the development.22 The
supervising agency also must issue an approval certificate when it approves the
development plan. 2 With issuance of approval certificates by both the planning
commission and supervising agency, organization of the private renewal project is
complete and the project is planned. The work of executing the plan is now ready
to begin.
15. Id. § 3306(1)(a).
16. Id. § 3304(1). The information prescribed includes a metes and bounds description
of the development area, a statement of the realty in the development area to which the
corporation proposes to acquire fee title, and a statement of the interests to be acquired
in any other realty. The stages by which the development is to be constructed must be
stated, with a time limit for completion of each stage, as must the existing improvements to
be demolished. The proposed improvements and repairs, the time during which they are to
be made, the maximum bulk limitations on the buildings all must be stated. The parts of
the development area that are to remain open space, the use to which each part is to be
put and the time it will remain open must be described. Also the parts that are proposed
to be sold or purchased from the city are to be described, as must the proposed changes
in the zoning ordinances and in the streets. The character of the existing dwelling accommodations in the development area, the number of families living in them, the number of
vacancies and the rents paid or asked must be shown. The character, number of units,
rentals and date of availability of proposed dwelling units if any, to be furnished by the
development must be shown. Finally, the proposed method of financing the development
and the persons who are to manage the development for at least one year following
approval of the development plan must be shown.
17. N.Y. Unconsol. Laws § 3304(2) (McKinney Supp. 1960).
18. Id. § 3304(3)(b). Other requirements with which the planning commission must
find the plan complies are that the development is at least 100,000 square feet in area if entirely private and, if partly public, at least large enqugh to allow economic redevelopment,
substantially improving the area where the project is located; that the planned stages of completing the project are practicable and in the public interest; that planned public facilities
are adequate to serve the development area; that the proposed changes in the city maps
and zoning ordinances are necessary or desirable to protect the development and the city
from blight; that acceptable accomodations at substantially similar rent will be available
for families displaced by the development.
19. Id. § 3304(3)(g).
20. Ibid.
21. Id. § 3304(4). Also the development plan must be filed with the supervising agency
together with the planning commission's approval certificate.
22. Id. § 3304(4).
23. Ibid. The planning commission and supervising agency may approve amendments
to the plan, Id. § 3304(5), and they may fix general standards for a redevelopment plan
more restrictive than those imposed by planning, zoning, sanitary and building laws. Id.
§ 3304(7). The state division of housing or local housing authority, if any, may render at
cost such advice in connection with preparation of a development plan as the corporation
or planning commission may request. Id. § 3304(8).
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III.

FINANCING

A nonresidential urban renewal project conducted by private enterprise in New
York is ineligible to receive either Federal 24 or state2 5 aid. If carried out by a
redevelopment corporation it may receive various types of help from the city, but
not loans or grants of money.26 The redevelopment corporation may mortgage the
realty in the development area, 27 issue income debentures, 28 sell stock,2 9 and collect
rents from tenants of the completed project 3o to finance its operations.
24. See notes 5a-7 to Appendix A, supra, and the text related thereto.
25. N.Y. Pub. Housing Law §§ 70, 73 authorize loans and subsidies to a municipality
or an authority. "Authority" is defined to mean a corporate governmental agency. Id. § 3.
N.Y. Gen. Mun. Law § 72-m(10) and (11) authorize loans and subsidies only to muncipalities.
26. See text of Appendix B at 311 supra.
27. N.Y. Unconsol. Laws § 3319 (McKinney Supp. 1960).
28. Id. § 3306(1)(c).
29.

Id. § 3313.

30. Id. § 3306(1)(a) requires that the certificate of incorporation for a redevelopment
corporation include the power to "operate" the development. Presumably this would include the power to collect rents.

